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%/
% The Challenge & Goals
; \

As attorneys, our goals when working
with an aging client suffering with
diminished capacity are 2-fold:

(1) To protect them from undue influence,
and

(2) To protect them from themselves
when they lose the ability to decide
what is in their best interest.

N/
% The Attorney’s Role
? .

*Problem — Most of us lack formal
training BUT make capacity
judgments on a regular basis

*May prefer not to perform capacity
assessments at all, but instead,
refer all cases of questionable
capacity to mental health
professionals.

13



Wi
% The Attorney’s Role
7\

* Indeed, the decision whether a formal
assessment is needed in the first place
requires exercising judgment about the
client’s capacity on an informal or
preliminary level.

* The exercise of judgment, even if it is
merely the awareness that “something is
not right” is itself an assessment.

9/12/2011

%/
% What is Capacity?
7\

* The Problem: No universal definition of
decision making capacity exists.

* The ability to make and communicate
decisions with respect to whatever
particular task is at hand

* Is task-specific and

* Is time specific.

% Basic Parameters of
;A Decision Making Capacity

*Possession of a set of values and
goals

*The ability to communicate and to
understand information

*The ability to reason and to
deliberate about one’s choices.
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Wi
% Where to Start
¥\

* Establish a benchmark against
which capacity can be assessed.

* Capacity must be judged according
to a standard set by that person’s
own habitual or considered
standards of behaviors and values,
NOT by the conventional standards
held by others.

N/
% The Importance of Knowledge
7y \

* s the client uncooperative,
cantankerous, and obstinate
because her memory and mental
functions are impaired, OR is she a
woman who has spent a long
lifetime being uncooperative,
cantankerous, and obstinate?

Wi
g Ask a Family Member
¥\

*The daughter might tell you her
mother has always been obstinate,
but being uncooperative and
cantankerous were new
characteristics, more than likely
associated with her diminished
capacity.

9/12/2011
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N/
% In Other Words.....
7 N\

*Your client does not lack capacity
merely because she does things
that other people find disagreeable
or difficult to understand.

%/

% All of Us Face the Same
/N Danger in Capacity Assessment

e |

* Eccentricities, aberrant character
traits, or risk-taking decisions will be
confused with incapacity.

* A capacity assessment first asks
what kind of person is being
assessed and what sorts of things
that person has generally held to be
important.
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\, / .
g The Solutution:
;% Proactive Assessment
*|ssues can arise
—with current or former clients you

know well or

—with new or prospective clients who
are virtual strangers in need of your
services.
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X/
% Proactive Assessment
;, \

*THE FAMILIAR client offers a clear
advantage of experience with the
client’s values and personality.

*THE NEW OR PROSPECTIVE client
poses a threshold question of
whether the person even has the
capacity to engage your services in
the first place.

\/
% Proactive Assessment
i \

*Most of our clients fall somewhere in
the partially familiar middle ground.

X/
% The Need
ﬁ Y

*With every client, the attorney needs
an ethically and clinically sound
process for making a preliminary
assessment of capacity, compatible
with the attorney’s role and skills.

9/12/2011
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Wi
% Framework and Process
/N Two Stages

* Capacity to perform most tasks is
affected by countless variables: time;
place; social setting; and emotional,
mental, or physical state.

*It is helpful in practice to approach
capacity assessment in two stages.

\/
% Two Stages
7\

* First, take reasonable take
reasonable steps to optimize
capacity.

*Second, perform a preliminary
assessment of capacity.

—Remember, the emphasis in the
second stage is on “preliminary,”
because the attorney’s role goes
only that far.

W
% Preliminary Assessment
ﬁ \

*If doubts remain after a preliminary
assessment, then the help of a
mental health professional is clearly
needed for further evaluation.

9/12/2011
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% STAGE ONE: Four Steps to
;A Optimize Capacity

* Interview the Client Alone

*Adjust the Interview Environment to
Enhance Communication

*Know the Client's Value Framework
*Presume Capacity

9/12/2011

X/
% Step 1:
/% Interview the Client Alone

* Family, friends, or caretakers
commonly accompany older or
disabled individuals. These
significant others may play an
important role in providing essential
background information relevant to
the work to be done. BUT...

Wi
g Interview Client Alone

* The initial interview should always
include a time when you and the client
meet alone. This is important to
provide an opportunity to assess
capacity.

— This may cause apprehension among
family members, including the elderly
client, but it is necessary to ensure
that personal and environmental
factors do not unduly influence the
decision making process.
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%/
= Step 2: Adjust the Interview Environment
ha WY Enhance Communication

* Optimizing the interview environment
serves all clients well. It will optimize
the partially impaired client’s decision
making ability.

* Capacity deserves to be judged

under the best circumstances
possible

Wi
% Basic Parameters
7y \

*There are many communication
strategies when working with aging
clients. A few basic ones include:
— Senses Impairments
—Time
— Timing
— Home Visits

W
g Senses Impairments
", \

* Impaired vision or hearing often produces
non-responsive behaviors that may be
wrongly interpreted as lack of mental
capacity.

* Speaking slowly, conducting the interview
in a quiet and well-lit area, arranging
furniture so as to avoid glare, and
providing any necessary audio or visual

amplification will facilitate communication
and functioning.
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Wi
% Time
¥\

* Some clients need extra time to process
information regarding decisions at hand.

* Be willing to spend extra time explaining
tp your partially impaired clients the
nature and consequences of options.

* Resist the temptation to equate the speed
of the client’s ability to process
information with level of capacity.

¥4
% Timing
7y \

*If possible, meet with a client more
than once to acquire a stronger
sense of the client’s decision making
capacity.

*Multiple sessions may enhance the
client's comfort level, confidence, and
trust in you—all of which enhances
the client’s ability to function
optimally.

Wi
g Timing

* It also enables you to see temporal
variations in functioning. Poor functioning
due to fatigue may be avoided by
scheduling shorter sessions at times
when the client tends to be most alert.

* Temporary or fluctuating lucidity does not
equate to total incapacity.

* Delaying determinations until the client is
in a more lucid phase can enhance
decision making dramatically.

9/12/2011
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Wi
% Home Visits
¥\

* Home visits may be especially important
to optimizing decision making for many
clients.

— If, for example, you need to know
whether your client can manage
personal finances, she may be able to
demonstrate her banking skills best at
her own desk with her own checks.

9/12/2011

% Step 3: Know Your Client’s
/% Value Framework

*The standard against which capacity
is measured is the standard set by
the individual's own habitual or
considered standards of behavior
and values, rather than against
conventional standards held by
others.

X/
g Client’s Value Framework
¥\

*Without knowledge of this personal
frame of reference, capacity
judgments have an insufficient
anchor and are liable to be based on
someone else’s judgment of the
propriety of certain behavior, clothed
in the clinical language of incapacity.
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N/
% Client’s Value Framework
7 N\

* For the long-time client whose
functioning only recently appears to be
slipping, you may already be familiar
with the client’s subjective frame of
reference.

* Newer clients will require a more
conscious inquiry.

\/
% Step 4: Presume Capacity
¥\

*Merely raising the issue of capacity
can be hurtful and damaging to the
individual and to your relationship
with the client.

*The starting presumption should
always be one of capacity. This is
the first principle of assessment.

9/12/2011

2*%? STAGE TWO:
/N Preliminary Assessment

*If you have done everything
practicable to optimize the client’s
opportunity to act with maximum
capacity, you are ready to perform a
preliminary assessment.

* Depending upon the point at which
your conclusion is clear or
professional referral is needed, this
could involve 5 steps.
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N
% Five Steps of
;A Preliminary Assessment

*Obtain Consent

* Physical Exam

* Standardized Screen

* Task-Specific Assessment
* Consultation and Referral

N/
% Step 1: Obtain Consent
7y \

* Capacity suggested here is not for the
normal questions that are posed to any
client to ensure that the client
understands his or her options and the
consequences of those options.

* Here Capacity means an individual’s
ability to understand the significant
benefits, risks, and alternatives to
proposed the proposed action and to
make and communicate a decision.

X/
g Obtain Consent

*If you proceed to the step of utilizing
a formal screening test, or taking the
step of referring the client for physical
or psychological testing, then client
consent is ethically essential.

* It also conveys respect of the client’s
privacy and the intent to protect the
client’s interests.

9/12/2011
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Wi
% Obtain Consent
¥\

*If the client is unable to consent,
then consider whether a legally
authorized surrogate is available,
pursuant to a durable power of
attorney, power of attorney for health
care, or by operation of law under
our state default surrogate consent
law.

%/
% Practice Note
i \§

*However, if you reach the point
of taking protective action, then
you have already come to the
conclusion that the client’s
capacity is significantly impaired.

Wi
g Step 2: Physical Exam
y N\

* |t is sometimes surprising that, in
the face of signs of dementia, so
little attention is given to ruling out
treatable physical or mental
conditions.

*You should provide the impetus to
ensure that alternate causes of
incapacity have been ruled out.

9/12/2011
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Wi
% Physical Exam
¥\

* Deficiencies that appear cognitive are
often caused by over-medication, toxic
combinations of medications, poor diet,
vitamin deficiencies, depression,
infectious diseases, head trauma, poor
eyesight, or other treatable conditions.

* By discovering and addressing
medically treatable conditions first,
capacity issues may be rendered moot
or at least diminished.

N/
% Step 3: Standardized Screen
7y \

* Keep in mind that these screening tests
are not capable of dictating a firm
conclusion about decision-specific
capacity.

* They may, however, confirm the need for
a formal assessment.

* Several brief mental status questionnaires
have been developed, the most popular of
which is the 30-item Mini-Mental Status
Examination (MMSE).

X/ .. ) ;
Mini-Mental Status Examination

= (MMSE)

The MMSE takes about ten minutes to
administer and covers a wide sampling of
cognitive abilities, including:

— an assessment of memory (i.e., delayed recall
of three items and response to questions
related to temporal orientation);

— language (i.e., naming common objects,
repeating a linguistically difficult phrase,
following a three-step command, and writing a
sentence);

9/12/2011
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%/

Mini-Mental Status Examination
7N (MMSE)

— spatial ability (i.e., copying a two-
dimensional figure); and

— set-shifting (i.e., performing serial
sevens or spelling the word “world”
backwards).

%

S Short Portable Status
/% Questionnaire (SPSQ)

S |
* This 10-item test that assesses orientation
— to time and place (i.e., date, day, place) and
— to general and personal knowledge (i.e.
president, mother’'s maiden name,
telephone number).
* It assesses concentration and set-shifting
(i.e., counting backwards by threes).
* It is slightly shorter to administer than the

MMSE and is scored by counting errors
rather than correct responses.

Wi
g Standardized Screening Training
"’ Y

*An abundance of other screening
tests populate the literature and
appear in clinical practice. This
genre of tests has enjoyed wide
acceptance in clinical settings,
mainly because of their brevity and
simplicity in administering, scoring,
and interpreting.

9/12/2011
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%/
% Standardized Screening Training
7 N\

e ———————— |
* Their weaknesses, however, are many,
including
— insufficient sensitivity and specificity with certain
clinical populations;
— reliance on global estimates of cognitive status;
high false positive and false-negative rates;
— narrow sampling of cognitive domains;
— lack of population-specific normative data; and

— confounding effects of age, education, gender,
and ethnicity.

N/
% Standardized Screening Training
¥\

* A thorough understanding of the proper
administration and particular strengths
and weaknesses of any mental status
screening instrument is necessary.

* Training is essential and usually
available through formal continuing
education in the health disciplines or
through informal training by a clinical
specialist.

Wi
g Standardized Screening Caution
"’ Y

* The greatest danger in relying on a

standardized screen is relying on it too
much.

* A poor score does not rule out the
ability to perform some decision making
tasks.

* Further inquiry is still necessary to
examine the client’s task-specific
capacity.

9/12/2011

28



%/
% Standardized Screening Caution
7 N\

*Dementia is not the only factor that
affects testing scores. The greatest
number of “false positives” occur in
individuals who have limited formal
education, particularly those whose
schooling ended at or before the 8"
grade.

%/
% Step 4: Task-Specific Assessment
7y \

*The presence of some level of
cognitive impairment does not tell us
the degree to which individuals can
still use their remaining limited
abilities to act autonomously in their
particular physical and social context
and make decisions.

W
g Task-Specific Assessment
¥\

*Individuals adapt to limitations in
countless creative ways.
*You need to consider the client’s

capacity related to the specific legal
task at hand.

9/12/2011
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Wi
% Task-Specific Assessment
7\

* Consider, for example, the different
capacities needed to complete these
tasks:

— executing a power of attorney;
— executing a will;

— executing a trust agreement;

— marrying or divorcing;

— agreeing to a property division;

%/
% Task-Specific Assessment
7\

_——-
— executing a contract;
— transferring real property;

— gifting a substantial asset or amount of
money;

— agreeing to a new living arrangement;

— to the release of medical or other confidential
records; or

— agreeing to or refusing a medical treatment.

%/ .
g Task-Specific
/N Assessment Guidelines
* Structured questionnaire to examine a
client's testamentary capacity.

* General guidelines for assessing capacity
that may be flexibly adapted to whatever
decision is in question.

— One paradigm of note is suggested by Peter
Margulies adopted as a guideline during the
Fordham Conference on Ethical Issues in
Representing Older Clients.

9/12/2011
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Wi
% The Fordham Paradigm
? \

* Argues that a purely functional cognitive
test of capacity has serious problems. The
substance of a decision and its values
context have to be factored into the
assessment.

* Asserts we tend to over-objectify
capacity—to make it into a thing to be
discovered. Believes that rather than being
a thing, capacity is a shifting network of
values and circumstances.

%/
% The Fordham Paradigm

*Is a model of contextual capacity that
integrates substantive and
procedural concerns.

*The questioning of the client should
focus on six factors, the first three of
which are functional, the latter three
of which are substantive in nature.

Wi
% Fordham Paradigm Six Factors
y N\

Factor 1: “Ability to Articulate
Reasoning Behind Decision.”

— The client’s reasons may not be ones
others would agree with, but their
articulation demonstrates a level of
cognitive functioning, as well as shedding
light on two other factors—the client’s
appreciation of consequences and
consistency with lifetime commitments.

9/12/2011
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Wi
% Fordham Paradigm Six Factors
7

Eactor 2: “Variability of State of
Mind.”
« Does the client express the same
wishes alone as with family members
present?

« Are the client’'s wishes today the
same as last week?

Wi
% Fordham Paradigm Six Factors

y
E—————— |

Factor 3: “Ability to Appreciate
Consequences of Decision.”

« Are crucial facts and likely
consequences understood?

Wi
% Fordham Paradigm Six Factors
4

Eactor 4: “Irreversibility of the
Decision.”

— What exactly is at stake in the particular
decision and can an error be rectified.
Decisions to withhold or withdraw life-
support illustrate the highest level of
irreversibility.

9/12/2011
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Wi
% Fordham Paradigm Six Factors
7

Factor 5: “Substantive Fairness.”

» Does the decision result in the injury
or exploitation of someone?

N/
% Fordham Paradigm Six Factors

y
E—————— |

Factor 6: “Consistency with
Lifetime Commitments of Client.”
* How does the decision stack up
against the individual’'s own habitual
or considered standards of behavior
and values?

% Fordham Paradigm
/% Consequences and Risk

* The third factor—ability to appreciate the
consequences of a decision—requires
special caution in evaluating.

* The heart of this factor is the risk of harm
posed by the likely outcome of the
individual’s decision.

* Risky conduct, as such, is not proof of
incompetence, but it is the variable we
should worry about the most with our elder
clients.

9/12/2011
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% Fordham Paradigm
;A Consequences and Risk

* “Incompetency is the inability to make
choices. A competent person chooses
to run risks; an incompetent person
simply happens to run them.”

— Our culture is risk averse in its
conventional caring for older persons.
The result is that much of the risk
assessment we as attorneys, family, or
friends do easily inclines towards
trumping autonomy with safety.

%/
% Self Reflection on Alleged Risk
7y \

—_—
* ASK yourself:

— Is the risk new or old?

— Are there concrete instances of failure?

— How grave is the risk?

— Is the risk imminent or remote?

— What is the risk of harm to others?

— How objective is the assessment of the

risk?
— Is the risk chosen or accidental?

Wi
g Documentation
"’ \

* Consistent documentation of capacity
is essential.

*It can be accomplished by recording
your observations and discussion with
the client using the 6 Fordham
Paradigm categories, and

* Supplementing it with the MMSE or
other standardized cognitive screen.

9/12/2011
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Wi
% Documentation
¥\

* Record your conclusions in file notes or
a formal memao.

* You can also audio or video tape
interviews or document executions.
Great caution should be exercised in
audio or video taping. The practice of
taping only questionably capable clients
may invite challenge, while taping all
clients is expensive and time
consuming.

Wi
% Documentation
7y \

*Some clients may appear less lucid
or capable on tape than in person.

*If you choose to record the interview
you should be cognizant of lighting
and sound techniques that may
affect the quality of the tape and the
impression of capacity conveyed.

X/
g Consultation and Referral
¥\

*PRACTICE NOTE:
In borderline situations, you should
ALWAYS seek consultation from a
medical or mental health expert.

9/12/2011
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N/
% The Formal Assessment
7 N\

* Whom do you use? The client’s
attending physician is an obvious
starting point, especially if the physician
and client have had a long-standing
relationship.

* The attending physician’s expertise may
be insufficient, unless the physician is
qualified by education and training
credentials to do assessments of mental
capacity and he or she documents the
assessment thoroughly.

N/
% The Formal Assessment
7y \

* It takes effort and experience to identify
local assessment resources that are
good.

* Give preference to multidisciplinary
geriatric assessment teams and be
prepared to work with them to provide a
clear picture of the nature and scope of
the actual task or decision for which
capacity is to be assessed.

N/
g Essential Input and Guidance

* Since capacity is task-bound, it is up
to you to educate the clinical
professional
— regarding the tasks or tasks at issue;

— the kinds of information that the clients
must understand; and

—the consequences or outcomes that the
client must weigh.

9/12/2011
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Wi
% Essential Input and Guidance
¥\

* Pose specific, well-thought out
questions to the clinician, so you
will get back an assessment report
with relevant supporting data. A
general report with little or no
relevant supporting data is a waste
of your time and your client’s
money.

%/
% Essential Input and Guidance
7y \

* In making the referral, you should also
inform the clinical professional about the
client’s living situation, family, property
holdings, and life style, so that the clinician
can accurately examine the client’s
understanding of these elements.

— For example, what are the names of his or
her family and friends, their relationship to
him or her, their place of residence, and their
degree of contact?

Wi
g Conclusion
"’ \

* Ultimately, the best strategy for
dealing with the prospect of
diminished incapacity is a
preventive one—one that helps
avoid the need to take legal
planning steps when the client’s
capacity has already come into
question.

9/12/2011
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Conclusion

* As a matter of routine, the lawyer who
represents a competent adult in estate
planning matters should provide the
client with information regarding the
devices the client could employ to
protect his or her interests in the event
of disability, including ways the client
could avoid the necessity of a
guardianship or similar proceeding.

Conclusion

*Of course, even this kind of preventive
planning does not guarantee smooth
sailing in all decisions, especially since
voluntary advance planning
mechanisms can be as easily revoked
by a client experiencing life’s turmoil.

Conclusion

* Nevertheless, whether you are planning well
in advance, assessing a client’s capacity to
act now, or weighing the need for protective
action to safeguard the client’s best
interests, your guiding principles remain the
same:

— respect the wishes and values of the client,

— intrude as little as possible into the client's
autonomy,

— maximize client capacities, and

— maximize the client’s family and social
connectedness.

9/12/2011
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%/
% Contact Information
7

Kristi Vetri

5005 West Main St.
Belleville, Illinois 62226

vetrielderlaw@gmail.com

(618) 257-8563
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ETHICAL ISSUES IN REPRESENTING
A CLIENT WITH DIMINISHED CAPACITY

KRISTI VETRI, Attorney at Law
5005 West Main Street
Belleville, IL 62226

Phone: (618) 257-8563
vetrielderlaw@gmail.com

For elder law attorneys, the capacity and legal competency of their older clients is an
ever-present issue. We are called upon to draft legal documents, assist in legal transactions, and
determine whether a guardianship is necessary. As individuals live longer, and the population of
"elderly" persons in their 80's, 90's and even 100's continues to increase, the incidence of
dementias, mild cognitive impairment, and other diseases also continues to increase. There is
currently over 5 million Americans age 65 and older who are living with Alzheimer's and other
dementias. Over 11 million more Americans are affected as caregivers, friends and family
members. In 2050, it is projected that approximately 13.5 million will suffer from Alzheimer's
and other dementia.

Attorneys are increasingly faced with situations in which they may question a client's
capacity for authorizing a particular legal strategy or executing a legal document. If an attorney
believes that a client's capacity may be impaired, he or she must be knowledgeable of the ethical
problems involved in representing such a client, so as to protect that client, ensure the validity of
the legal work undertaken, and protect the lawyer from future claims of malpractice. The purpose
of this session is to present information to help attorneys become aware of these issues, and offer
a framework that can be used by an attorney to make this process easier.

Rule 1.14 Client with Diminished Capacity

Rule 1.14 of the South Dakota Rules of Professional Conduct in two short paragraphs,
tells us that an attorney must maintain a "normal” attorney-client relationship, to the extent
possible, with a client who is under an impairment due to mental disability or other reasons, and
that the lawyer is allowed to seek the appointment of a guardian or take other protective action if
the lawyer reasonably believed that the client cannot adequately act in his or her own best
interest. The Rule recognizes that a client does not have to be "disabled"” in order to have some
impairment. This rule is included in full at the end of this section.

The attorney's primary goal is still to maintain a normal attorney-client relationship as
far as possible, but the rule also suggests that the attorney has a duty to assess diminished
capacity, authorizes taking protective action, and further authorizes the attorney to reveal
information about the client to the extent necessary to protect the client and his or her interests.

Rule 1.14.states, in part:

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of
substantial physical, financial or other harm unless action is taken and cannot adequately act in
the client's own interest, the lawyer may take reasonably necessary protective action, including
consulting with individuals or entities that have the ability to take action to protect he client and,

! 'The Trajectory Report, Alzheimer's Association, 2010.



in appropriate cases, seeing the appointment of a guardian ad litem, conservator or guardian.
l. What is diminished capacity?

An adult is presumed to have capacity to make decisions about important matters. A
minor, a person with a mental impairment, or a person suffering from temporary or reversible
factors such as grief, depression, hearing or vision loss and the like may all have diminished, or
lesser, capacity. Some persons may have no capacity at all to make legally binding decisions, but
it is not always the case that diminished capacity means no capacity at all.

The attorney dealing with a client who possibly has diminished capacity should carefully
review the comments to Rule 1.14. Many situations, which used to be ethically troubling, may be
answered by those comments. For example, in ordinary circumstances, the presence of a third-
party during discussions with the attorney destroys the attorney-client privilege. Comment [3] to
Rule 1.14 recognizes that the client may wish to have family members present, and that the
attorney-client privilege is not affected if that third-party presence is necessary to assist in the
representation. A client with a severe hearing loss, or with speech impairment may want a family
member involved in the discussion to assist in the communication with the attorney. A client
with mild cognitive impairment may want a family member involved in order to remember what
was discussed and what the attorney advised. It is of vital importance, however, that the attorney
in the above situation looks to the client for the decision to be made, and keep that client's
interest first and foremost in his/her mind.

Always, the first consideration to be determined is "who is the client"? The attorney may
be representing the older person, or may be representing a representative of the older person,
such as an agent under a power of attorney or a guardian. In the latter cases, however, unless the
attorney is representing the representative in his/her individual capacity rather than in his/her
representative capacity, the attorney must always keep the best interests of the principal or ward
in mind. In some situations, the attorney may have an affirmative obligation to prevent or rectify
a representative's misconduct. See Comment [4].

The rule explicitly, authorizes the attorney to take protective action in certain
circumstances. Comment [5] lists some of those protective actions. Such measures could
include: consulting with family members, using a reconsideration period to permit clarification
or improvement of circumstances, using voluntary surrogate decision making tools such as
durable powers of attorney or consulting with support groups, professional services, adult-
protective agencies or other individuals of entities that have the ability to protect the client. In
taking any protective action, the lawyer should be guided by such factors as the wishes and
values of the client to the extent known, the client's best interests and the goals of intruding into
the client's decision making autonomy to the least extent feasible, maximizing client capacities
and respecting the client's family and social connections.

Therefore, Rule 1.14 explicitly allows attorneys to involve third parties, such as family
members, elder abuse agencies, or medical personnel in protecting a client when the attorney
believes that substantial harm may otherwise result. But the one important prerequisite to
involving these third parties is a determination by the attorney that a client has diminished
capacity in the first place. If the client does not have diminished capacity to make his or her own
decisions, then an attorney is prohibited from contacting or involving a third party unless
explicitly authorized by the client. See Rule 1.6, Confidentiality of Information.



1. What is Legal Capacity?

Aside from making medical and other personal decisions, such as living on one's own
versus living in an institution or residential nursing facility, or determining who should make
medical decisions if one if incapacitated, an attorney may be consulted by a client to assist in
making a legal decision as to the handling of the client's property or finances, such as
establishing a trust or property power of attorney appointing an agent to act for the client. Other
legal decisions may involve the client's capacity to make a will, donate gifts, or enter into a
contract. The client's legal capacity to make decisions also comes into play where there is
possible elder abuse.

There is no one widely accepted definition of legal capacity. Most, if not all, attorneys are
not professionally qualified to assess capacity, yet under Rule 1.14, they are charged with the
ethical obligation to do so if they wish to take advantage of protective actions for their clients.
Fortunately, the rule gives guidance to the attorney on this dilemma: [6] In determining the
extent of the client's diminished capacity, the lawyer should consider and balance such factors as
the client's ability to articulate reasoning leading to a decision; variability of state of mind and
ability to appreciate consequences of a decision; the substantive fairness of a decision; and the
consistency of a decision with the known long-term commitments and values of the client. In
appropriate circumstances, the lawyer may seek guidance from and appropriate diagnostician.

So, at the least, a working definition of legal capacity can be seen as the possession of a
certain set of values and goals, coupled with the mental ability to analyze the pros and cons of a
certain decision as applied to those values and goal, the mental ability to appreciate the
consequences of that decision, and the ability to reach and communicate that decision to
appropriate persons.

There is an inherent conflict when determining legal capacity. On the one hand, the law
presumes that every adult person has the ability to make decisions for himself or herself, even
when family members or other concerned persons consider those decisions to be "bad" or against
the person's best interests. On the other hand, the law also provides certain remedies, such as
guardianship, to protect a person from harm resulting from his or her decisions, whether that
harm is actual or potential. The attorney who represents older persons or those with mental
impairments may sometimes feel like an acrobat walking a tightrope, balancing the client's right
to self autonomy against the need to protect the client from harm.

To further complicate the task of the attorney, there are certain factors that need to be
included in any assessment of legal capacity:

1) Capacity must be seen as a continuum, with total incapacity at one end and

marginal incapacity at the other.

2) Mere labels, such as Alzheimer’s, advanced age, or homelessness, are never

enough to assess diminished capacity.

3) Capacity may vary in any one person depending on the time of day, state of

health, medications taken, the place involved (i.e. whether in a recognized place, such as

one's home, or in a strange place); and the situation.

4) Capacity may also vary over time, with functional limitations decreasing with the

progression of an illness such as Alzheimer’s.

5) Functional limitations, such as the ability to perform certain tasks, may indicate

capacity for one purpose with diminished capacity for another purpose.

6) The determination of capacity must also include an assessment of the likeliness of



substantial harm to the client, in either their personal or financial affairs.

7) The capacity assessment must also take into consideration the legal decision or
transaction being made, as the level of capacity needed may vary in different
circumstances.

I11.  How Can Legal Capacity Be Determined?

So how does an attorney go about determining whether a client has sufficient legal
capacity to execute a certain document or undertake a certain course of legal action? Some
attorneys may argue that this is beyond the scope of their expertise and knowledge, and that they
should not assess the capacity of any client. This author would argue that some level of
assessment is necessary in every situation involving an elderly or potentially mentally impaired
client, if only to determine whether a formal assessment is necessary before undertaking the legal
task requested by the client.

The attorney must keep in mind that capacity may be an issue in every case. Without this
awareness, that attorney may, at the least, not be protecting his client to the extent necessary, or
at the worst, be opening himself up to a charge of malpractice. The first trigger for being
ethically allowed to take protective measures in any situation is the requirement that the attorney
"reasonably believes" that the client has "diminished capacity".

Any attorney who drafts a will, an advance directive, or represents a client in a legal
transaction must make this determination. Fortunately, for the vast majority of cases, there is no
question but that the client has adequate capacity. For that minority of cases where there may be
a question, the attorney would be well advised to have some consistent way of evaluating and
making this determination, rather than just relying on experience or a gut feeling. The following
analysis is based upon the protocol set forth in Assessment of Older Adults with Diminished
Capacity: A Handbook for Lawyers.”

A. Observation of the Client

A greater awareness of capacity issues begins with greater observation of the client in the
initial interview. The attorney must focus on the client's decisional abilities, apart from any
considerations of friendliness or cooperation. The attorney must be aware of the stereotypes
involving the aging or the mentally ill in our society, and make sure that his or her observation of
the client is not colored by such stereotypes. For example, while it is normal for older persons to
take longer to process information they receive, or their hearing may impair their ability to
quickly understand what someone is saying, their decision-making capacity may be as robust as
it was when they were younger. The attorney should also be familiar with certain typical
behaviors of persons with dementia, especially in the early stages, such as deferring to others to
provide information. This is often done so smoothly that the attorney may not realize what is
happening unless he or she is on the lookout for such actions.

While it is dangerous to imply diminished capacity on the basis of particular signs or
behaviors, there are certain "red flags" that the attorney should be alert for. The following could
be indications that there is a capacity problem:
 Short-term memory loss, such as repeating things multiple times or repeatedly asking the same
questions

American Bar Association Commission on Law and Aging and American Psychological Association (2005). Ordering information for this
handbook can be found at http://www.americanbar.orQ/aaoups/law aging as well as for similar handbooks for judges and psychologists.




» Communication difficulties, such as the difficulty in finding words or organizing one's
thoughts

» Comprehension problems, such as not being able to paraphrase what has been told to them

» Lack of mental flexibility, such as not being able to discuss multiple options or expressing a
fear of making changes for which the client can give no real reason for the fear

* Calculation problems, such as a diminution in prior arithmetic skills or not being able to
accurately relate one's current financial situation.

 Disorientation as to space, time or location, such as not being able to identify where the client
IS or what time or day it is

« Significant emotional distress, beyond what would be typical for the client

» Emotional ability or inappropriateness, such as showing an extremely broad range of emotions
in the same interview, or laughing when discussing a death of a loved one

» Delusions or hallucinations, such as a fear that one's food is poisoned, or hearing voices,
and/or poor grooming and hygiene.?

Of course, there are other factors besides incapacity that may cause these same signs,
such as stress; grief or depression; reversible medical factors; normal fluctuations in mental
ability and fatigue; hearing and vision loss; education; socio-economic backgrounds; and cultural
and ethnic traditions, along with innumerable differences between individuals. Nonetheless, after
meeting with the client, the attorney should be able to identify the presence or absence of these
signs, and determine whether there are mitigating factors that may explain the presence of such
signs or whether such signs raise a "red flag" to the attorney that further assessment is necessary.

If the attorney has an already-existing relationship with the client, he or she may be able
to discern changes over time in the way that the client relates to the attorney or is able to
understand the information that the attorney presents. When the attorney-client relationship is
new, however, the attorney may wish to spend some time in putting the client at ease and
developing a sense of the client as a person before delving into the legal matter, which brought
the client to the office. It should be emphasized that the attorney should take notes of his or her
observations, and clearly document any signs or behaviors that support an initial informal
assessment of whether there appears to be an issue regarding capacity or not.*

To say that the attorney working with this population of clients needs to be sensitive to
how the client expresses herself, presents herself, and explains her reasoning is not an
overstatement. It maybe easier to observe such signs in a repeat client, but close observation of
the client during each contact can yield much information about the client's current capacity. If
observations of the presence or absence of the above signs is documented in a routine fashion,
the attorney can become comfortable in balancing that tightrope between self-determination and
protection.

B. Going Forward After the Informal Assessment of Capacity

After this process of observation and awareness of possible "red flags", the attorney
should be able to determine whether a more formal assessment of capacity by a qualified
clinician is necessary or appropriate. Many persons will present themselves with no signs or very
minimal signs of any problem with capacity. For these persons, the attorney may feel entirely
comfortable proceeding with the legal representation sought. Others may present themselves

Assessment of Older Adults with Diminished Capacity: A Handbook for Lawyers, American Bar Association Commission on Law and Aging
and American Psychological Association, 2005, pp. 13-16.
* The Handbook has a "Capacity Worksheet for Lawyers" that is useful for this purpose.



with some evidence of incapacity, but also be able, in the attorney's professional judgment, to
continue with the representation or the legal action anticipated.

On the other hand, some clients may clearly have severely diminished capacity, to the
extent that the attorney can also comfortably determine that the client does not have the capacity
to proceed with the representation. In this case, the attorney should withdraw or decline to
represent the client in the proposed representation. However, according to Rule 1.14(b), in this
situation the attorney may ethically be able to take some sort of protective action to protect his
client and the client's interests.

In the middle of the spectrum, however, are those clients who present signs of diminished
capacity such that the attorney is unclear as to what extent the client is able to understand,
participate in, or authorize the legal representation. The attorney may want to consult with a
geriatric clinician, in order to determine whether a formal evaluation is necessary. . Rule 1.14
explicitly allows the attorney to seek such a consultation once diminished capacity is shown by
the client, and when the other requirements in Rule 1.14(b) are determined to be present (i.e.
when the client is at substantial risk of harm, and is unable to act adequately in his or her own
interests.) When, the attorney is seeking to determine whether there is diminished capacity,
however, Rule | 6 still controls. Only when all of the factors in Rule 1.14(b) are present can the
attorney disclose confidential information about the client, and then only to the extent
"reasonably necessary to protect the client's interests.” Rule 1.14(c)

While the attorney may be able to, and indeed may be obligated under Rule 1.14, make
an informal, observational assessment of capacity, he or she should not take upon themselves the
task of administering formal assessment tools. They are not qualified to do so, and results on
such tools may be misleading to those without the education and experience to accurately and
reliably use and interpret these tools.

If the attorney believes that the client falls in the middle of the spectrum exhibiting more
than mild signs of incapacity, there are some additional actions that will be useful. One is to refer
the client to a medical doctor who specializes in geriatric medicine, so that the client's medical
health can be examined for any factors that may be interfering with the client's ability to
understand and make competent legal decisions. A doctor specializing in geriatric medicine will
have specific knowledge, training and experience in dealing with the problems of aging.

Medical issues, once identified, may be able to be treated (i.e., depression) or
compensated for (i.e. failing eyesight or hearing.) The doctor may be able to make specific
suggestions to the attorney for enhancing the client's competency.

In the event that the capacity issues cannot be addressed so easily, the other course of
action is to obtain an evaluation by a qualified clinician, such as a geriatric psychiatrist or a
neuro- psychologist. Obviously, the client needs to consent to such an evaluation. This may be a
very delicate matter to, suggest to a, client, who may interpret such a request as a belief that the
attorney believes the client is "crazy"” or "incompetent™ This author has found that emphasizing
in an honest and caring manner that the evaluation will protect the client and her wishes in the
face of a future challenge to the legal action is often successful in convincing a client that such
an evaluation is necessary. The possible risk that the evaluation will show an impairment in
capacity should also be discussed with the client, and the attorney can assure the client that other
options to obtain the client's goals can be explored in that event.

Often, the client and his or her family have already consulted a medical professional, who
may be able to refer the client to a geriatric clinician for an evaluation of legal capacity. It is
important to find a clinician who has experience in capacity evaluations. Regardless of who



makes the referral, it is useful for the attorney to send a specific referral letter, which specifies
the purpose of the evaluation. The client must give consent for the attorney to reveal any
information about the client, of course. These evaluations can be quite costly, and giving the
clinician information about the exact legal action under contemplation and the legal standard for
capacity for completing that legal transaction will ensure a useful report. The attorney should
include in that referral letter any other factors that may be relevant, such as medical information,
any functional limitations known by the attorney, the client's values and preferences as expressed
to the attorney, and how the client is perceiving the proposed legal transaction.

The attorney who regularly sees clients with diminished capacity should become familiar
with the various psychological and psychiatric tests that are administered. The range of tests that
may be administered range from evaluating cognitive impairments in various areas of the brain,
to emotional and personality assessments, to testing the validity of the testing itself, to evaluating
specific capacities or abilities. Often, the attorney may be able to suggest a specific type of test
that may be useful in determining the exact functional limitation or cognitive skill that is needed
to perform the particular task at issue.

Also, the better the attorney understands the tests administered, the better he or she is
able to interpret the clinician's report, and use it for the best interests of his or her client. Often,
that clinician may need to be deposed or used as an expert witness at trial. The clinician may also
have recommendations for the client for follow-up evaluations or testing, or may suggest
protective action, such as a guardianship, for the client. The report may indicate areas of relative
strength, so that a limited guardianship may be pursued that will leave some areas of decision-
making for the client, in keeping with the statutory mandate of the least restrictive alternative.

C. Informed Consent in the Legal Process

Most of us are familiar with the concept of "informed consent™ in the medical arena, referring to
the process by which a fully informed patient can participate in choices about his or her health
care, and arises from the ethical and legal right that a patient has to make decisions about his or
her body, and from the ethical duty that a physician has to involve the patient in health care
decision-making.

The physician must discuss not only the nature of the decision or procedure being
proposed, but also any reasonable alternatives, and the relevant risks, benefits and uncertainties
of each alternative. The physician must also evaluate the patient's understanding of these
alternatives and proposed procedures, and the patient's acceptance of the chosen alternative. The
physician must herself make a recommendation and share her reasoning process with the patient.

This concept of "informed consent™ is now included in several sections of the South
Dakota Rules of Professional Conduct (See, e.g. Rules 1.2(c) Scope of Representation; 1.6(a)
Confidentiality of Information; and 1.7(b) Conflict of Interest: Current Clients.)

In the legal arena, and pursuant to these rules, "informed consent™ is now defined as "the
agreement by a person to a proposed course of conduct after the lawyer has communicated
adequate information and explanation about the material risks of and reasonably available
alternatives to the proposed course of conduct.” (Rule 1.0 (e).) In the comments to this rule, it is
stated that this ordinarily requires a disclosure of the facts and circumstances giving rise to the
situation, an explanation of the material advantages and disadvantages of the proposed course of
conduct, and a discussion of the options and alternatives. The extent of the disclosures and
explanation depends on the sophistication and experience of the client in legal matters and in
making such decisions. Significantly, the comments state that obtaining informed consent will



usually require "an affirmative response” from the client. The lawyer may not assume consent
from the client's silence.

It is a basic underpinning of the concept of informed consent that the patient or client
must be competent to make the decision, and his or her choice and consent must be voluntary. A
patient or client who feels powerless or vulnerable may not feel as if his or her choice is
voluntary. Similarly, a person who is under the undue influence of another may not be able to
make a voluntary choice. However, the absence of a voluntary choice may also be present if the
patient or client is presented with a lengthy form to sign without a reasonable and caring
discussion with him or her. If a patient or client does not have the legal capacity to understand
the information given, then a surrogate decision-maker may have to be obtained.

We can take some general ideas from this discussion of informed consent in the medical
and legal contexts. A doctor dealing with a patient, a lawyer dealing with a client, or another
professional dealing with a person who looks to that professional for guidance in decision-
making, has an obligation, whether legally imposed or not, to ensure that the patient, client or
other person is presented with an understandable explanation of 1) the choice or decision facing
him or her; 2) the reasonable options and/or alternatives to that choice or decision; and 3) the
pros and cons, advantages and disadvantages of that choice and the options or alternatives. The
professional should give his or her recommendation and the reasons for that recommendation,
must assess capacity and understanding, and must ensure that the person's choice is voluntary
and not unduly influenced by other persons (including the professional.) who may have a stake in
the outcome.

The process by which the attorney obtains informed consent to a legal decision is also
part of the assessment of the client's legal capacity, in that the attorney needs to determine the
extent of the client's understanding of the decision involved and weigh this against what is
known of the client's values and goals. Certainly the ability of the client to articulate his
reasoning, ask questions about options, and communicate his decision as to the strategy chosen is
a part of the assessment of both capacity and informed consent.

IV.  How Can Others Assist the Attorney in Determining Legal Capacity?

Based on all of the above, medical providers, mental health workers, social workers, and
others in the 'medical and helping professions can assist attorneys in helping their mutual clients
by being aware of the signs and factors discussed. Medical records, mental health records,
records from elder abuse agencies, nursing home records and other documentation is sometimes
critical to an attorney both in making an assessment of a. client's capacity and in determining a
protective strategy to be taken. Such documents may contain not only formal assessments, but
also everyday observations of a client's ability to perform functional tasks and make decisions.
These documents and observations may also include records of conversations with family
members, possible abusers, and the client.

Those in the helping professions may also recommend legal action to their clients and
make referrals to attorneys whom they know are aware of the issues surrounding capacity. Often,
a social worker or elder abuse caseworker has contact with a client over a long period of time,
thus fostering a rapport and trust with that client and the client's family. A recommendation to
seek legal advice may be heeded more readily because of that trust by the client.

Attorneys have the same goal with respect to their elderly clients as others in the helping
professions, which is to assist clients in making decisions which maximize the client's right of



self-determination, while also protecting them from harm. Sometimes these two goals are in
clear conflict. This above discussion sets forth the reasons why attorneys must exercise judgment
when a client presents signs of questionable capacity, and presents a framework for doing so.
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Rule 1.6. Confidentiality of Information.

(@ A lawyer shall not reveal information relating to the representation of a client unless the
client gives informed consent except for disclosures that are impliedly authorized in order
to carry out the representation or the disclosure is permitted by, and except as stated in
paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent the
lawyer reasonably believes necessary:

(1) to prevent the client from committing a criminal act that the lawyer believes is likely
to result in imminent death or substantial bodily harm;

(2) tosecure legal advice about the lawyer’s compliance with these Rules;

(3) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim
against the lawyer based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the lawyer’s representation of
the client;

(4) to the extent that revelation appears to be necessary to rectify the consequences of a
client’s criminal or fraudulent act in which the lawyer’s services had been used; or

(5) to comply with other law or a court order.

COMMENT:

[1] This Rule governs the disclosure by a lawyer of information relating to the
representation of a client during the lawyer's representation of the client. See Rule 1.18 for the
lawyer's duties with respect to information provided to the lawyer by a prospective client, Rule
1.9(c)(2) for the lawyer's duty not to reveal information relating to the lawyer's prior
representation of a former client and Rules 1.8(b) and 1.9(c)(1) for the lawyer's duties with
respect to the use of such information to the disadvantage of clients and former clients.

[2] A fundamental principle in the client-lawyer relationship is that, in the absence of the
client's informed consent, the lawyer must not reveal information relating to the representation.
See Rule 1.0(e) for the definition of informed consent. This contributes to the trust that is the
hallmark of the client-lawyer relationship. The client is thereby encouraged to seek legal
assistance and to communicate fully and frankly with the lawyer even as to embarrassing or
legally damaging subject matter. The lawyer needs this information to represent the client
effectively and, if necessary, to advise the client to refrain from wrongful conduct. Almost
without exception, clients come to lawyers in order to determine their rights and what is, in the
complex of laws and regulations, deemed to be legal and correct. Based upon experience,
lawyers know that almost all clients follow the advice given, and the law is upheld.



[3] The principle of client-lawyer confidentiality is given effect by related bodies of law:
the attorney-client privilege, the work product doctrine and the rule of confidentiality established
in professional ethics. The attorney-client privilege and work-product doctrine apply in judicial
and other proceedings in which a lawyer may be called as a witness or otherwise required to
produce evidence concerning a client. The rule of client-lawyer confidentiality applies in
situations other than those where evidence is sought from the lawyer through compulsion of law.
The confidentiality rule, for example, applies not only to matters communicated in confidence by
the client but also to all information relating to the representation, whatever its source. A lawyer
may not disclose such information except as authorized or required by the Rules of Professional
Conduct or other law. See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information relating to the
representation of a client. This prohibition also applies to disclosures by a lawyer that do not in
themselves reveal protected information but could reasonably lead to the discovery of such
information by a third person. A lawyer's use of a hypothetical to discuss issues relating to the
representation is permissible so long as there is no reasonable likelihood that the listener will be
able to ascertain the identity of the client or the situation involved.

Authorized Disclosure

[5] Except to the extent that the client's instructions or special circumstances limit that
authority, a lawyer is impliedly authorized to make disclosures about a client when appropriate
in carrying out the representation. In some situations, for example, a lawyer may be impliedly
authorized to admit a fact that cannot properly be disputed or to make a disclosure that facilitates
a satisfactory conclusion to a matter. Lawyers in a firm may, in the course of the firm's practice,
disclose to each other information relating to a client of the firm, unless the client has instructed
that particular information be confined to specified lawyers.

Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule requiring lawyers to
preserve the confidentiality of information relating to the representation of their clients, the
confidentiality rule is subject to limited exceptions. Paragraph (b)(1) recognizes the overriding
value of life and physical integrity and permits disclosure reasonably necessary to prevent
reasonably certain death or substantial bodily harm. Such harm is reasonably certain to occur if it
will be suffered imminently or if there is a present and substantial threat that a person will suffer
such harm at a later date if the lawyer fails to take action necessary to eliminate the threat. Thus,
a lawyer who knows that a client has accidentally discharged toxic waste into a town's water
supply may reveal this information to the authorities if there is a present and substantial risk that
a person who drinks the water will contract a life-threatening or debilitating disease and the
lawyer's disclosure is necessary to eliminate the threat or reduce the number of victims.

[7] A lawyer's confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about the lawyer's personal responsibility to comply with these Rules.
In most situations, disclosing information to secure such advice will be impliedly authorized for
the lawyer to carry out the representation. Even when the disclosure is not impliedly authorized,
paragraph (b)(2) permits such disclosure because of the importance of a lawyer's compliance
with the Rules of Professional Conduct.

[7a] In becoming privy to information about a client, a lawyer may foresee that the client
intends serious harm to another person. However, to the extent a lawyer is required or permitted



to disclose a client's purposes, the client will be inhibited from revealing facts which would
enable the lawyer to counsel against a wrongful course of action. The public is better protected if
full and open communication by the client is encouraged than if it is inhibited. Several situations
must be distinguished. First, the lawyer may not counsel or assist a client in conduct that is
criminal or fraudulent. See Rule 1.2(d). Similarly, a lawyer has a duty under Rule 3.3 not to use
false evidence. This duty is essentially a special instance of the duty prescribed in Rule 1.2(d) to
avoid assisting a client in criminal or fraudulent conduct. Second, the lawyer may have been
innocently involved in past conduct by the client that was criminal or fraudulent. In such a
situation the lawyer has not violated Rule 1.2(d), because to "counsel or assist" criminal or
fraudulent conduct requires knowing that the conduct is of that character. The lawyer's exercise
of discretion requires consideration of such factors as the nature of the lawyer's relationship with
the client and with those who might be injured by the client, the lawyer's own involvement in the
transaction and factors that may extenuate the conduct in question. Where practical, the lawyer
should seek to persuade the client to take suitable action. In any case, a disclosure adverse to the
client's interest should be no greater than the lawyer reasonably believes necessary to the
purpose. A lawyer's decision not to take preventive action permitted by paragraph (b)(1) does not
violate this Rule.

[8] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a
client's conduct or other misconduct of the lawyer involving representation of the client, the
lawyer may respond to the extent the lawyer reasonably believes necessary to establish a
defense. The same is true with respect to a claim involving the conduct or representation of a
former client. Such a charge can arise in a civil, criminal, disciplinary or other proceeding and
can be based on a wrong allegedly committed by the lawyer against the client or on a wrong
alleged by a third person, for example, a person claiming to have been defrauded by the lawyer
and client acting together. The lawyer's right to respond arises when an assertion of such
complicity has been made. Paragraph (b)(3) does not require the lawyer to await the
commencement of an action or proceeding that charges such complicity, so that the defense may
be established by responding directly to a third party who has made such an assertion. The right
to defend also applies, of course, where a proceeding has been commenced.

[9] A lawyer entitled to a fee is permitted by paragraph (b)(3) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary.

[10] Other law may require that a lawyer disclose information about a client. Whether
such a law supersedes Rule 1.6 is a question of law beyond the scope of these Rules. When
disclosure of information relating to the representation appears to be required by other law, the
lawyer must discuss the matter with the client to the extent required by Rule 1.4. If, however, the
other law supersedes this Rule and requires disclosure, paragraph (b)(4) permits the lawyer to
make such disclosures as are necessary to comply with the law.

[11] A lawyer may be ordered to reveal information relating to the representation of a
client by a court or by another tribunal or governmental entity claiming authority pursuant to
other law to compel the disclosure. Absent informed consent of the client to do otherwise, the
lawyer should assert on behalf of the client all nonfrivolous claims that the order is not
authorized by other law or that the information sought is protected against disclosure by the
attorney-client privilege or other applicable law. In the event of an adverse ruling, the lawyer
must consult with the client about the possibility of appeal to the extent required by Rule 1.4.



Unless review is sought, however, paragraph (b)(4) permits the lawyer to comply with the court's
order.

[12] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified. Where practicable, the
lawyer should first seek to persuade the client to take suitable action to obviate the need for
disclosure. In any case, a disclosure adverse to the client's interest should be no greater than the
lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be made
in connection with a judicial proceeding, the disclosure should be made in a manner that limits
access to the information to the tribunal or other persons having a need to know it and
appropriate protective orders or other arrangements should be sought by the lawyer to the fullest
extent practicable.

[13] Paragraph (b) permits but does not require the disclosure of information relating to a
client's representation to accomplish the purposes specified in paragraphs (b)(1) through (b)(4).
In exercising the discretion conferred by this Rule, the lawyer may consider such factors as the
nature of the lawyer's relationship with the client and with those who might be injured by the
client, the lawyer's own involvement in the transaction and factors that may extenuate the
conduct in question. A lawyer's decision not to disclose as permitted by paragraph (b) does not
violate this Rule. Disclosure may be required, however, by other Rules. Some Rules require
disclosure only if such disclosure would be permitted by paragraph (b). See Rules 1.2(d), 4.1(b),
8.1 and 8.3. Rule 3.3, on the other hand, requires disclosure in some circumstances regardless of
whether such disclosure is permitted by this Rule. See Rule 3.3(c).

Withdrawal

[14] If the lawyer's services will be used by the client in materially furthering a course of
criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). After
withdrawal the lawyer is required to refrain from making disclosure of the client's confidences,
except as otherwise permitted by Rule 1.6. Neither this Rule nor Rule 1.8(b) nor Rule 1.16(d)
prevents the lawyer from giving notice of the fact of withdrawal, and the lawyer may also
withdraw or disaffirm any opinion, document, affirmation, or the like. Where the client is an
organization, the lawyer may be in doubt whether contemplated conduct will actually be carried
out by the organization. Where necessary to guide conduct in connection with this Rule, the
lawyer may make inquiry within the organization as indicated in Rule 1.13(b).

Acting Competently to Preserve Confidentiality

[15] A lawyer must act competently to safeguard information relating to the
representation of a client against inadvertent or unauthorized disclosure by the lawyer or other
persons who are participating in the representation of the client or who are subject to the lawyer's
supervision. See Rules 1.1, 5.1 and 5.3.

[16] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty, however, does not require that
the lawyer use special security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, may warrant special precautions.
Factors to be considered in determining the reasonableness of the lawyer's expectation of
confidentiality include the sensitivity of the information and the extent to which the privacy of
the communication is protected by law or by a confidentiality agreement. A client may require



the lawyer to implement special security measures not required by this Rule or may give
informed consent to the use of a means of communication that would otherwise be prohibited by
this Rule.

Former Client

[17] The duty of confidentiality continues after the client-lawyer relationship has
terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such
information to the disadvantage of the former client.

Rule 1.7. Conflict of Interest: Current Clients.

(@ Except as provided by paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former client or
a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a
lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or same matter before
a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

COMMENT:

General Principles

[1] Loyalty and independent judgment are essential elements in the lawyer's relationship
to a client. Concurrent conflicts of interest can arise from the lawyer's responsibilities to another
client, a former client or a third person or from the lawyer's own interests. For specific Rules
regarding certain concurrent conflicts of interest, see Rule 1.8. For former client conflicts of
interest, see Rule 1.9. For conflicts of interest involving prospective clients, see Rule 1.18. For
definitions of "informed consent™ and "confirmed in writing," see Rule 1.0(e) and (b).

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer to: 1)
clearly identify the client or clients; 2) determine whether a conflict of interest exists; 3) decide
whether the representation may be undertaken despite the existence of a conflict, i.e., whether the
conflict is consentable; and 4) if so, consult with the clients affected under paragraph (a) and
obtain their informed consent, confirmed in writing. The clients affected under paragraph (a)
include both of the clients referred to in paragraph (a)(1) and the one or more clients whose
representation might be materially limited under paragraph (a)(2).



[3] A conflict of interest may exist before representation is undertaken, in which event
the representation must be declined, unless the lawyer obtains the informed consent of each
client under the conditions of paragraph (b). To determine whether a conflict of interest exists, a
lawyer should adopt reasonable procedures, appropriate for the size and type of firm and
practice, to determine in both litigation and non-litigation matters the persons and issues
involved. See also Comment to Rule 5.1. Ignorance caused by a failure to institute such
procedures will not excuse a lawyer's violation of this Rule. As to whether a client-lawyer
relationship exists or, having once been established, is continuing, see Comment to Rule 1.3 and
Scope.

[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily
must withdraw from the representation, unless the lawyer has obtained the informed consent of
the client under the conditions of paragraph (b). See Rule 1.16. Where more than one client is
involved, whether the lawyer may continue to represent any of the clients is determined both by
the lawyer's ability to comply with duties owed to the former client and by the lawyer's ability to
represent adequately the remaining client or clients, given the lawyer's duties to the former client.
See Rule 1.9. See also comments [5] and [29].

[5] Unforeseeable developments, such as changes in corporate and other organizational
affiliations or the addition or realignment of parties in litigation, might create conflicts in the
midst of a representation, as when a company sued by the lawyer on behalf of one client is
bought by another client represented by the lawyer in an unrelated matter. Depending on the
circumstances, the lawyer may have the option to withdraw from one of the representations in
order to avoid the conflict. The lawyer must seek court approval where necessary and take steps
to minimize harm to the clients. See Rule 1.16. The lawyer must continue to protect the
confidences of the client from whose representation the lawyer has withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertaking representation directly adverse to that
client without that client's informed consent. Thus, absent consent, a lawyer may not act as an
advocate in one matter against a person the lawyer represents in some other matter, even when
the matters are wholly unrelated. The client as to whom the representation is directly adverse is
likely to feel betrayed, and the resulting damage to the client-lawyer relationship is likely to
impair the lawyer's ability to represent the client effectively. In addition, the client on whose
behalf the adverse representation is undertaken reasonably may fear that the lawyer will pursue
that client's case less effectively out of deference to the other client, i.e., that the representation
may be materially limited by the lawyer's interest in retaining the current client. Similarly, a
directly adverse conflict may arise when a lawyer is required to cross-examine a client who
appears as a witness in a lawsuit involving another client, as when the testimony will be
damaging to the client who is represented in the lawsuit. On the other hand, simultaneous
representation in unrelated matters of clients whose interests are only economically adverse, such
as representation of competing economic enterprises in unrelated litigation, does not ordinarily
constitute a conflict of interest and thus may not require consent of the respective clients.

[7] Directly adverse conflicts can also arise in transactional matters. For example, if a
lawyer is asked to represent the seller of a business in negotiations with a buyer represented by
the lawyer, not in the same transaction but in another, unrelated matter, the lawyer could not
undertake the representation without the informed consent of each client.



Identifying Conflicts of Interest: Material Limitation

[8] Even where there is no direct adverseness, a conflict of interest exists if there is a
significant risk that a lawyer's ability to consider, recommend or carry out an appropriate course
of action for the client will be materially limited as a result of the lawyer's other responsibilities
or interests. For example, a lawyer asked to represent several individuals seeking to form a joint
venture is likely to be materially limited in the lawyer's ability to recommend or advocate all
possible positions that each might take because of the lawyer's duty of loyalty to the others. The
conflict in effect forecloses alternatives that would otherwise be available to the client. The mere
possibility of subsequent harm does not itself require disclosure and consent. The critical
questions are the likelihood that a difference in interests will eventuate and, if it does, whether it
will materially interfere with the lawyer's independent professional judgment in considering
alternatives or foreclose courses of action that reasonably should be pursued on behalf of the
client.

Lawyer's Responsibilities to Former Clients and Other Third Persons

[9] In addition to conflicts with other current clients, a lawyer's duties of loyalty and
independence may be materially limited by responsibilities to former clients under Rule 1.9 or by
the lawyer's responsibilities to other persons, such as fiduciary duties arising from a lawyer's
service as a trustee, executor or corporate director.

Personal Interest Conflicts

[10] The lawyer's own interests should not be permitted to have an adverse effect on
representation of a client. For example, if the probity of a lawyer's own conduct in a transaction
IS in serious question, it may be difficult or impossible for the lawyer to give a client detached
advice. Similarly, when a lawyer has discussions concerning possible employment with an
opponent of the lawyer's client, or with a law firm representing the opponent, such discussions
could materially limit the lawyer's representation of the client. In addition, a lawyer may not
allow related business interests to affect representation, for example, by referring clients to an
enterprise in which the lawyer has an undisclosed financial interest. See Rule 1.8 for specific
Rules pertaining to a number of personal interest conflicts, including business transactions with
clients. See also Rule 1.10 (personal interest conflicts under Rule 1.7 ordinarily are not imputed
to other lawyers in a law firm).

[11] When lawyers representing different clients in the same matter or in substantially
related matters are closely related by blood or marriage, there may be a significant risk that client
confidences will be revealed and that the lawyer's family relationship will interfere with both
loyalty and independent professional judgment. As a result, each client is entitled to know of the
existence and implications of the relationship between the lawyers before the lawyer agrees to
undertake the representation. Thus, a lawyer related to another lawyer, e.g., as parent, child,
sibling or spouse, ordinarily may not represent a client in a matter where that lawyer is
representing another party, unless each client gives informed consent. The disqualification
arising from a close family relationship is personal and ordinarily is not imputed to members of
firms with whom the lawyers are associated. See Rule 1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the
sexual relationship predates the formation of the client-lawyer relationship. See Rule 1.8(j).

Interest of Person Paying for a Lawyer's Service



[13] A lawyer may be paid from a source other than the client, including a co-client, if
the client is informed of that fact and consents and the arrangement does not compromise the
lawyer's duty of loyalty or independent judgment to the client. See Rule 1.8(f). If acceptance of
the payment from any other source presents a significant risk that the lawyer's representation of
the client will be materially limited by the lawyer's own interest in accommodating the person
paying the lawyer's fee or by the lawyer's responsibilities to a payer who is also a co-client, then
the lawyer must comply with the requirements of paragraph (b) before accepting the
representation, including determining whether the conflict is consentable and, if so, that the
client has adequate information about the material risks of the representation.

Prohibited Representations

[14] Ordinarily, clients may consent to representation notwithstanding a conflict.
However, as indicated in paragraph (b), some conflicts are nonconsentable, meaning that the
lawyer involved cannot properly ask for such agreement or provide representation on the basis of
the client's consent. When the lawyer is representing more than one client, the question of
consentability must be resolved as to each client.

[15] Consentability is typically determined by considering whether the interests of the
clients will be adequately protected if the clients are permitted to give their informed consent to
representation burdened by a conflict of interest. Thus, under paragraph (b)(1), representation is
prohibited if in the circumstances the lawyer cannot reasonably conclude that the lawyer will be
able to provide competent and diligent representation. See Rule 1.1 (competence) and Rule 1.3
(diligence).

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the
representation is prohibited by applicable law. For example, in some states substantive law
provides that the same lawyer may not represent more than one defendant in a capital case, even
with the consent of the clients, and under federal criminal statutes certain representations by a
former government lawyer are prohibited, despite the informed consent of the former client. In
addition, decisional law in some states limits the ability of a governmental client, such as a
municipality, to consent to a conflict of interest.

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the
institutional interest in vigorous development of each client's position when the clients are
aligned directly against each other in the same litigation or other proceeding before a tribunal.
Whether clients are aligned directly against each other within the meaning of this paragraph
requires examination of the context of the proceeding. Although this paragraph does not preclude
a lawyer's multiple representation of adverse parties to a mediation (because mediation is not a
proceeding before a "tribunal” under Rule 1.0(m)), such representation may be precluded by

paragraph (b)(2).

Informed Consent

[18] Informed consent requires that each affected client be aware of the relevant
circumstances and of the material and reasonably foreseeable ways that the conflict could have
adverse effects on the interests of that client. See Rule 1.0(e) (informed consent). The
information required depends on the nature of the conflict and the nature of the risks involved.
When representation of multiple clients in a single matter is undertaken, the information must
include the implications of the common representation, including possible effects on loyalty,



confidentiality and the attorney-client privilege and the advantages and risks involved. See
comments [30] and [31] (effect of common representation on confidentiality).

[19] Under some circumstances it may be impossible to make the disclosure necessary to
obtain consent. For example, when the lawyer represents different clients in related matters and
one of the clients refuses to consent to the disclosure necessary to permit the other client to make
an informed decision, the lawyer cannot properly ask the latter to consent. In some cases the
alternative to common representation can be that each party may have to obtain separate
representation with the possibility of incurring additional costs. These costs, along with the
benefits of securing separate representation, are factors that may be considered by the affected
client in determining whether common representation is in the client's interests.

Consent Confirmed in Writing

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client,
confirmed in writing. Such a writing may consist of a document executed by the client or one
that the lawyer promptly records and transmits to the client following an oral consent. See Rule
1.0(b). See also Rule 1.0(n) (writing includes electronic transmission). If it is not feasible to
obtain or transmit the writing at the time the client gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time thereafter. See Rule 1.0(b). The requirement of a
writing does not supplant the need in most cases for the lawyer to talk with the client, to explain
the risks and advantages, if any, of representation burdened with a conflict of interest, as well as
reasonably available alternatives, and to afford the client a reasonable opportunity to consider the
risks and alternatives and to raise questions and concerns. Rather, the writing is required in order
to impress upon clients the seriousness of the decision the client is being asked to make and to
avoid disputes or ambiguities that might later occur in the absence of a writing.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent and, like any
other client, may terminate the lawyer's representation at any time. Whether revoking consent to
the client's own representation precludes the lawyer from continuing to represent other clients
depends on the circumstances, including the nature of the conflict, whether the client revoked
consent because of a material change in circumstances, the reasonable expectations of the other
clients and whether material detriment to the other clients or the lawyer would result.

Consent to Future Conflict

[22] Whether a lawyer may properly request a client to waive conflicts that might arise in
the future is subject to the test of paragraph (b). The effectiveness of such waivers is generally
determined by the extent to which the client reasonably understands the material risks that the
waiver entails. The more comprehensive the explanation of the types of future representations
that might arise and the actual and reasonably foreseeable adverse consequences of those
representations, the greater the likelihood that the client will have the requisite understanding.
Thus, if the client agrees to consent to a particular type of conflict with which the client is
already familiar, then the consent ordinarily will be effective with regard to that type of conflict.
If the consent is general and open-ended, then the consent ordinarily will be ineffective, because
it is not reasonably likely that the client will have understood the material risks involved. On the
other hand, if the client is an experienced user of the legal services involved and is reasonably
informed regarding the risk that a conflict may arise, such consent is more likely to be effective,



particularly if, e.g., the client is independently represented by other counsel in giving consent and
the consent is limited to future conflicts unrelated to the subject of the representation. In any
case, advance consent cannot be effective if the circumstances that materialize in the future are
such as would make the conflict nonconsentable under paragraph (b).

Conflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation,
regardless of the clients' consent. On the other hand, simultaneous representation of parties
whose interests in litigation may conflict, such as coplaintiffs or codefendants, is governed by
paragraph (a)(2). A conflict may exist by reason of substantial discrepancy in the parties'
testimony, incompatibility in positions in relation to an opposing party or the fact that there are
substantially different possibilities of settlement of the claims or liabilities in question. Such
conflicts can arise in criminal cases as well as civil. The potential for conflict of interest in
representing multiple defendants in a criminal case is so grave that ordinarily a lawyer should
decline to represent more than one codefendant. On the other hand, common representation of
persons having similar interests in civil litigation is proper if the requirements of paragraph (b)
are met.

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at
different times on behalf of different clients. The mere fact that advocating a legal position on
behalf of one client might create precedent adverse to the interests of a client represented by the
lawyer in an unrelated matter does not create a conflict of interest. A conflict of interest exists,
however, if there is a significant risk that a lawyer's action on behalf of one client will materially
limit the lawyer's effectiveness in representing another client in a different case; for example,
when a decision favoring one client will create a precedent likely to seriously weaken the
position taken on behalf of the other client. Factors relevant in determining whether the clients
need to be advised of the risk include: where the cases are pending, whether the issue is
substantive or procedural, the temporal relationship between the matters, the significance of the
issue to the immediate and long-term interests of the clients involved and the clients' reasonable
expectations in retaining the lawyer. If there is significant risk of material limitation, then absent
informed consent of the affected clients, the lawyer must refuse one of the representations or
withdraw from one or both matters.

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a
class-action lawsuit, unnamed members of the class are ordinarily not considered to be clients of
the lawyer for purposes of applying paragraph (a)(1) of this Rule. Thus, the lawyer does not
typically need to get the consent of such a person before representing a client suing the person in
an unrelated matter. Similarly, a lawyer seeking to represent an opponent in a class action does
not typically need the consent of an unnamed member of the class whom the lawyer represents in
an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than
litigation. For a discussion of directly adverse conflicts in transactional matters, see Comment
[7]. Relevant factors in determining whether there is significant potential for material limitation
include the duration and intimacy of the lawyer's relationship with the client or clients involved,
the functions being performed by the lawyer, the likelihood that disagreements will arise and the

10



likely prejudice to the client from the conflict. The question is often one of proximity and degree.
See Comment [8].

[27] For example, conflict questions may arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family members, such
as husband and wife, and, depending upon the circumstances, a conflict of interest may be
present. In estate administration the identity of the client may be unclear under the law of a
particular jurisdiction. Under one view, the client is the fiduciary; under another view the client
is the estate or trust, including its beneficiaries. In order to comply with conflict of interest rules,
the lawyer should make clear the lawyer's relationship to the parties involved.

[28] Whether a conflict is consentable depends on the circumstances. For example, a
lawyer may not represent multiple parties to a negotiation whose interests are fundamentally
antagonistic to each other, but common representation is permissible where the clients are
generally aligned in interest even though there is some difference in interest among them. Thus,
a lawyer may seek to establish or adjust a relationship between clients on an amicable and
mutually advantageous basis; for example, in helping to organize a business in which two or
more clients are entrepreneurs, working out the financial reorganization of an enterprise in which
two or more clients have an interest or arranging a property distribution in settlement of an
estate. The lawyer seeks to resolve potentially adverse interests by developing the parties' mutual
interests. Otherwise, each party might have to obtain separate representation, with the possibility
of incurring additional cost, complication or even litigation. Given these and other relevant
factors, the clients may prefer that the lawyer act for all of them.

Special Considerations in Common Representation

[29] In considering whether to represent multiple clients in the same matter, a lawyer
should be mindful that if the common representation fails because the potentially adverse
interests cannot be reconciled, the result can be additional cost, embarrassment and
recrimination. Ordinarily, the lawyer will be forced to withdraw from representing all of the
clients if the common representation fails. In some situations, the risk of failure is so great that
multiple representation is plainly impossible. For example, a lawyer cannot undertake common
representation of clients where contentious litigation or negotiations between them are imminent
or contemplated. Moreover, because the lawyer is required to be impartial between commonly
represented clients, representation of multiple clients is improper when it is unlikely that
impartiality can be maintained. Generally, if the relationship between the parties has already
assumed antagonism, the possibility that the clients' interests can be adequately served by
common representation is not very good. Other relevant factors are whether the lawyer
subsequently will represent both parties on a continuing basis and whether the situation involves
creating or terminating a relationship between the parties.

[30] A particularly important factor in determining the appropriateness of common
representation is the effect on client-lawyer confidentiality and the attorney-client privilege. With
regard to the attorney-client privilege, the prevailing rule is that, as between commonly
represented clients, the privilege does not attach. Hence, it must be assumed that if litigation
eventuates between the clients, the privilege will not protect any such communications, and the
clients should be so advised.

[31] As to the duty of confidentiality, continued common representation will almost
certainly be inadequate if one client asks the lawyer not to disclose to the other client information
relevant to the common representation. This is so because the lawyer has an equal duty of loyalty
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to each client, and each client has the right to be informed of anything bearing on the
representation that might affect that client's interests and the right to expect that the lawyer will
use that information to that client's benefit. See Rule 1.4. The lawyer should, at the outset of the
common representation and as part of the process of obtaining each client's informed consent,
advise each client that information will be shared and that the lawyer will have to withdraw if
one client decides that some matter material to the representation should be kept from the other.
In limited circumstances, it may be appropriate for the lawyer to proceed with the representation
when the clients have agreed, after being properly informed, that the lawyer will keep certain
information confidential. For example, the lawyer may reasonably conclude that failure to
disclose one client's trade secrets to another client will not adversely affect representation
involving a joint venture between the clients and agree to keep that information confidential with
the informed consent of both clients.

[32] When seeking to establish or adjust a relationship between clients, the lawyer should
make clear that the lawyer's role is not that of partisanship normally expected in other
circumstances and, thus, that the clients may be required to assume greater responsibility for
decisions than when each client is separately represented. Any limitations on the scope of the
representation made necessary as a result of the common representation should be fully
explained to the clients at the outset of the representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the common representation has the right to
loyal and diligent representation and the protection of Rule 1.9 concerning the obligations to a
former client. The client also has the right to discharge the lawyer as stated in Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organization does not, by virtue of
that representation, necessarily represent any constituent or affiliated organization, such as a
parent or subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not barred from
accepting representation adverse to an affiliate in an unrelated matter, unless the circumstances
are such that the affiliate should also be considered a client of the lawyer, there is an
understanding between the lawyer and the organizational client that the lawyer will avoid
representation adverse to the client's affiliates, or the lawyer's obligations to either the
organizational client or the new client are likely to limit materially the lawyer's representation of
the other client.

[35] A lawyer for a corporation or other organization who is also a member of its board
of directors should determine whether the responsibilities of the two roles may conflict. The
lawyer may be called on to advise the corporation in matters involving actions of the directors.
Consideration should be given to the frequency with which such situations may arise, the
potential intensity of the conflict, the effect of the lawyer's resignation from the board and the
possibility of the corporation’s obtaining legal advice from another lawyer in such situations. If
there is material risk that the dual role will compromise the lawyer's independence of
professional judgment, the lawyer should not serve as a director or should cease to act as the
corporation's lawyer when conflicts of interest arise. The lawyer should advise the other
members of the board that in some circumstances matters discussed at board meetings while the
lawyer is present in the capacity of director might not be protected by the attorney-client
privilege and that conflict of interest considerations might require the lawyer's recusal as a
director or might require the lawyer and the lawyer's firm to decline representation of the
corporation in a matter.
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Rule 1.14. Client With Diminished Capacity.

(@  When a client’s capacity to make adequately considered decisions in connection with a
representation is diminished, whether because of minority, mental impairment or for some
other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-
lawyer relationship with the client.

(b)  When the lawyer reasonably believes that the client has diminished capacity, is at risk of
substantial physical, financial or other harm unless action is taken and cannot adequately
act in the client’s own interest, the lawyer may take reasonably necessary protective
action, including consulting with individuals or entities that have the ability to take action
to protect the client and, in appropriate cases, seeking the appointment of a guardian ad
litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity is protected
by Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is
impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to
the extent reasonably necessary to protect the client’s interests.

COMMENT:

[1] The normal client-lawyer relationship is based on the assumption that the client, when
properly advised and assisted, is capable of making decisions about important matters. When the
client is a minor or suffers from a diminished mental capacity, however, maintaining the ordinary
client-lawyer relationship may not be possible in all respects. In particular, a severely
incapacitated person may have no power to make legally binding decisions. Nevertheless, a
client with diminished capacity often has the ability to understand, deliberate upon, and reach
conclusions about matters affecting the client's own well-being. For example, children as young
as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions
that are entitled to weight in legal proceedings concerning their custody. So also, it is recognized
that some persons of advanced age can be quite capable of handling routine financial matters
while needing special legal protection concerning major transactions.

[2] The fact that a client suffers a disability does not diminish the lawyer's obligation to
treat the client with attention and respect. Even if the person has a legal representative, the
lawyer should as far as possible accord the represented person the status of client, particularly in
maintaining communication.

[3] The client may wish to have family members or other persons participate in
discussions with the lawyer. When necessary to assist in the representation, the presence of such
persons generally does not affect the applicability of the attorney-client evidentiary privilege.
Nevertheless, the lawyer must keep the client's interests foremost and, except for protective
action authorized under paragraph (b), must to look to the client, and not family members, to
make decisions on the client's behalf.

[4] If a legal representative has already been appointed for the client, the lawyer should
ordinarily look to the representative for decisions on behalf of the client. In matters involving a
minor, whether the lawyer should look to the parents as natural guardians may depend on the
type of proceeding or matter in which the lawyer is representing the minor. If the lawyer
represents the guardian as distinct from the ward, and is aware that the guardian is acting
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adversely to the ward's interest, the lawyer may have an obligation to prevent or rectify the
guardian's misconduct. See Rule 1.2(d).

Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial
or other harm unless action is taken, and that a normal client-lawyer relationship cannot be
maintained as provided in paragraph (a) because the client lacks sufficient capacity to
communicate or to make adequately considered decisions in connection with the representation,
then paragraph (b) permits the lawyer to take protective measures deemed necessary. Such
measures could include: consulting with family members, using a reconsideration period to
permit clarification or improvement of circumstances, using voluntary surrogate decisionmaking
tools such as durable powers of attorney or consulting with support groups, professional services,
adult-protective agencies or other individuals or entities that have the ability to protect the client.
In taking any protective action, the lawyer should be guided by such factors as the wishes and
values of the client to the extent known, the client's best interests and the goals of intruding into
the client's decisionmaking autonomy to the least extent feasible, maximizing client capacities
and respecting the client's family and social connections.

[6] In determining the extent of the client's diminished capacity, the lawyer should consider and
balance such factors as: the client's ability to articulate reasoning leading to a decision,
variability of state of mind and ability to appreciate consequences of a decision; the substantive
fairness of a decision; and the consistency of a decision with the known long-term commitments
and values of the client. In appropriate circumstances, the lawyer may seek guidance from an
appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer should consider whether
appointment of a guardian ad litem, conservator or guardian is necessary to protect the client's
interests. Thus, if a client with diminished capacity has substantial property that should be sold
for the client's benefit, effective completion of the transaction may require appointment of a legal
representative. In addition, rules of procedure in litigation sometimes provide that minors or
persons with diminished capacity must be represented by a guardian or next friend if they do not
have a general guardian. In many circumstances, however, appointment of a legal representative
may be more expensive or traumatic for the client than circumstances in fact require. Evaluation
of such circumstances is a matter entrusted to the professional judgment of the lawyer. In
considering alternatives, however, the lawyer should be aware of any law that requires the
lawyer to advocate the least restrictive action on behalf of the client.

Disclosure of the Client's Condition

[8] Disclosure of the client's diminished capacity could adversely affect the client's
interests. For example, raising the question of diminished capacity could, in some circumstances,
lead to proceedings for involuntary commitment. Information relating to the representation is
protected by Rule 1.6. Therefore, unless authorized to do so, the lawyer may not disclose such
information. When taking protective action pursuant to paragraph (b), the lawyer is impliedly
authorized to make the necessary disclosures, even when the client directs the lawyer to the
contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may
disclose in consulting with other individuals or entities or seeking the appointment of a legal
representative. At the very least, the lawyer should determine whether it is likely that the person
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or entity consulted with will act adversely to the client's interests before discussing matters
related to the client. The lawyer's position in such cases is an unavoidably difficult one.

Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial interest of a person with
seriously diminished capacity is threatened with imminent and irreparable harm, a lawyer may
take legal action on behalf of such a person even though the person is unable to establish a client-
lawyer relationship or to make or express considered judgments about the matter, when the
person or another acting in good faith on that person's behalf has consulted with the lawyer. Even
in such an emergency, however, the lawyer should not act unless the lawyer reasonably believes
that the person has no other lawyer, agent or other representative available. The lawyer should
take legal action on behalf of the person only to the extent reasonably necessary to maintain the
status quo or otherwise avoid imminent and irreparable harm. A lawyer who undertakes to
represent a person in such an exigent situation has the same duties under these Rules as the
lawyer would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an
emergency should keep the confidences of the person as if dealing with a client, disclosing them
only to the extent necessary to accomplish the intended protective action. The lawyer should
disclose to any tribunal involved and to any other counsel involved the nature of his or her
relationship with the person. The lawyer should take steps to regularize the relationship or
implement other protective solutions as soon as possible. Normally, a lawyer would not seek
compensation for such emergency actions taken.

Rule 2.3. Evaluation for Use by Third Persons.

(@ A lawyer may provide an evaluation of a matter affecting a client for the use of someone
other than the client if the lawyer reasonably believes that making the evaluation is
compatible with other aspects of the lawyer’s relationship with the client.

(b)  When the lawyer knows or reasonably should know that the evaluation is likely to affect
the client’s interests materially and adversely, the lawyer shall not provide the evaluation
unless the client gives informed consent.

(c) Except as disclosure is authorized in connection with a report of an evaluation,
information relating to the evaluation is otherwise protected by Rule 1.6.

COMMENT:

Definition

[1] An evaluation may be performed at the client's direction or when impliedly authorized
in order to carry out the representation. See Rule 1.2. Such an evaluation may be for the primary
purpose of establishing information for the benefit of third parties; for example, an opinion
concerning the title of property rendered at the behest of a vendor for the information of a
prospective purchaser, or at the behest of a borrower for the information of a prospective lender.
In some situations, the evaluation may be required by a government agency; for example, an
opinion concerning the legality of the securities registered for sale under the securities laws. In
other instances, the evaluation may be required by a third person, such as a purchaser of a
business.
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[2] A legal evaluation should be distinguished from an investigation of a person with
whom the lawyer does not have a client-lawyer relationship. For example, a lawyer retained by a
purchaser to analyze a vendor's title to property does not have a client-lawyer relationship with
the vendor. So also, an investigation into a person's affairs by a government lawyer, or by special
counsel by a government lawyer, or by special counsel employed by the government, is not an
evaluation as that term is used in this Rule. The question is whether the lawyer is retained by the
person whose affairs are being examined. When the lawyer is retained by that person, the general
rules concerning loyalty to client and preservation of confidences apply, which is not the case if
the lawyer is retained by someone else. For this reason, it is essential to identify the person by
whom the lawyer is retained. This should be made clear not only to the person under
examination, but also to others to whom the results are to be made available.

Duties Owed to Third Person and Client

[3] When the evaluation is intended for the information or use of a third person, a legal
duty to that person may or may not arise. That legal question is beyond the scope of this Rule.
However, since such an evaluation involves a departure from the normal client-lawyer
relationship, careful analysis of the situation is required. The lawyer must be satisfied as a matter
of professional judgment that making the evaluation is compatible with other functions
undertaken in behalf of the client. For example, if the lawyer is acting as advocate in defending
the client against charges of fraud, it would normally be incompatible with that responsibility for
the lawyer to perform an evaluation for others concerning the same or a related transaction.
Assuming no such impediment is apparent, however, the lawyer should advise the client of the
implications of the evaluation, particularly the lawyer's responsibilities to third persons and the
duty to disseminate the findings.

Access to and Disclosure of Information

[4] The quality of an evaluation depends on the freedom and extent of the investigation
upon which it is based. Ordinarily a lawyer should have whatever latitude of investigation seems
necessary as a matter of professional judgment. Under some circumstances, however, the terms
of the evaluation may be limited. For example, certain issues or sources may be categorically
excluded, or the scope of search may be limited by time constraints or the noncooperation of
persons having relevant information. Any such limitations that are material to the evaluation
should be described in the report. If after a lawyer has commenced an evaluation, the client
refuses to comply with the terms upon which it was understood the evaluation was to have been
made, the lawyer's obligations are determined by law, having reference to the terms of the
client's agreement and the surrounding circumstances. In no circumstances is the lawyer
permitted to knowingly make a false statement of material fact or law in providing an evaluation
under this Rule. See Rule 4.1.

Obtaining Client's Informed Consent

[5] Information relating to an evaluation is protected by Rule 1.6. In many situations,
providing an evaluation to a third party poses no significant risk to the client; thus, the lawyer
may be impliedly authorized to disclose information to carry out the representation. See Rule
1.6(a). Where, however, it is reasonably likely that providing the evaluation will affect the
client's interests materially and adversely, the lawyer must first obtain the client's consent after
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the client has been adequately informed concerning the important possible effects on the client's
interests. See Rules 1.6(a) and 1.0(e).

Financial Auditors' Requests for Information

[6] When a question concerning the legal situation of a client arises at the instance of the
client's financial auditor and the question is referred to the lawyer, the lawyer's response may be
made in accordance with procedures recognized in the legal profession. Such a procedure is set
forth in the American Bar Association Statement of Policy Regarding Lawyers' Responses to
Auditors' Requests for Information, adopted in 1975.
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ADULT GUARDIANSHIPS & CONSERVATORSHIPS

B.

IN SOUTH DAKOTA

SECTION ONE
PRELIMINARY MATTERS

Key Definitions:

Guardian. A Guardian assists the protected person with making health care
decisions, residence determinations, and other therapeutic decisions. SDCL
29A-5-302.

Conservator. A Conservator assists the protected person with the management of
real and personal property, including filing of income taxes. SDCL 29A-5-303.

“Act”. The “Act” is the South Dakota Guardianship and Conservatorship Act,
found at SDCL 29A-5-101 et seq.

Veteran’s Guardianships. The Act does not govern the appointment of guardians
or conservators in proceedings governed by the Department of Veteran’s Affairs.
Those proceedings are handled under SDCL Chapter 33A-3 et seq.

Who Can Serve? A guardian or conservator must be capable of providing an

“active and suitable” program of guardianship or conservatorship for the protected person and
meet one of the following qualifying standards (SDCL 29A-5-110):

1.

Any adult, as long as the adult is not employed by any public agency, entity or
facility that is providing substantial services or financial assistance to the
protected person. Note that if the individual is not a resident of South Dakota they
must designate a local agent for service of process. SDCL 29A-5-113;

A public agency or nonprofit corporation, as long as it is not providing substantial
services or financial assistance to the protected person;

Any bank or trust company authorized to exercise trust powers in South Dakota;
or

If no other individual or entity is available, the Department of Human Services or
the Department of Social Services can be appointed.

No creditor of the protected person can be appointed as guardian or conservator,
other than a bank or trust company qualified to exercise trust powers in South
Dakota.

Jurisdiction. Until July 1, 2011, SDCL 29A-5-108 set the jurisdictional rules for
Page 1 of 12



guardianship and conservatorship proceedings for both minors and adults. It provides that a
petition for appointment as guardian or conservator should be filed in the county where the
protected person resides. Effective July 1, 2011, jurisdiction in adult guardianship and
conservatorship proceedings is now governed by the Uniform Adult Guardianship & Protective
Proceedings Act, SDCL 29A-5A-101 et seq. This Act sets out procedures for dealing with
guardianship and conservatorship actions across state and international lines. Jurisdiction in
South Dakota courts is generally appropriate if South Dakota is the protected person’s “home
state.” SDCL 29A-5A-303. Venue within the state is presumably governed by traditional venue
rules, meaning that the county where the protected person resides is generally the appropriate
forum. SDCL Chapter 15-5.

D. Rules of Civil Procedure. The rules of civil procedure (SDCL 15-6 et seq.) apply
in guardianship and conservatorship proceedings. SDCL 29A-5-104.

E. Child Custody. While beyond the scope of this outline, it should be noted that
non-parents can seek custody of a child under SDCL 29A-5-106 in certain circumstances. See
also SDCL 29A-6-106.1; In Re Guardianship of S.M.N., 2010 SD 31, 781 NW2d 213 (requiring
petitioner to demonstrate extraordinary circumstances by clear and convincing evidence to
overcome a natural parent’s presumptive right to custody).

F. Compensation. A guardian, conservator, attorney for the guardian or
conservator, and the attorney for the protected person as well as any other individuals appointed
by the court may receive “reasonable compensation” from the protected person’s estate. SDCL
29A-5-116. An attorney “whose services resulted in an order that was beneficial . . . to the
protected person, or the estate” can also receive reasonable compensation. Id; In re
Guardianship of Miles, 2003 SD 64, | 26-31, 660 NW2d 233, 238-39 (allowing $1,850 per
month in fees to guardian for her round-the-clock care of ward and attorney fees of $80,000); see
also In re Guardianship of Larson, 1998 SD 51, { 30, 579 Nw2d 24, 29-30 (allowing attorney
fees if they are necessarily incurred and reasonable).

G. Effect of Appointment. The appointment of a guardian or conservator for a
protected person does not mean that the protected person has been found to be legally
incompetent. SDCL 29A-5-118.

H. Protection of Third Parties. An individual or entity who deals with a guardian

or conservator in good faith is entitled to presume that the guardian or conservator is authorized
to act unless there are restrictions placed on the letters. SDCL 29A-5-417.

SECTION TWO
THE APPOINTMENT PROCESS

A. Initiating the Proceeding. To initiate a proceeding for appointment of guardian
or conservator, the following steps must be undertaken (SDCL 29A-5-301):

1. Filing the Petition - The petition can be filed by the person alleged to need

Page 2 of 12



protection, by an interested relative, by the individual or facility caring for the
individual, by an individual or entity nominated to so serve by the person alleged
to need protection, or by any other interested person or entity. SDCL 29A-5-305.
The petition must include the following information:

a.

The protected person’s name, date of birth, current residence, and address,
if known;

The names and addresses of the protected person’s nearest relatives,
defined as follows:

i. Spouse and children, if any, or if none;

ii. Parents and brothers and sisters if any, or if none;

iii. The nearest known relatives who would be entitled to succeed to
the person’s estate by intestate succession.

The name and address of the person or facility who has assumed care of
the protected person;

The name and address of anyone appointed under a durable power of
attorney by the protected person, with a copy of that power of attorney
attached, if available;

Whether the protected person is capable of attending the hearing;

If the protected person is an absentee, a statement of the relevant
circumstances;

The type of guardianship or conservatorship requested (i.e., limited or
full), the reasons why, and the interest of the petitioner in the appointment;

The name and address of the proposed guardian or conservator, along with
their age and occupation;

The name and address of anyone nominated by the protected person to
serve as guardian or conservator. An individual who has sufficient
capacity can nominate any individual or entity to serve as the person’s
guardian or conservator. SDCL 29A-5-304. The nomination can be in
writing, by oral request to the court, or proven by other competent
evidence. The court “shall” appoint the nominee if the nominee is
otherwise able to act and would serve in the best interest of the protected
person. Id; and

If the guardian or conservator requests limited rather than full powers, the
specific areas where appointment is needed.
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B.

Evaluation Report. The petition must also include an evaluation report which
outlines the condition of the person alleged to need protection. The report must
describe the nature of the incapacity, evaluate mental and physical condition (and,
if appropriate, education condition, adaptive behavior etc.), describe the services
currently being provided for the protected person and recommend the most
suitable program, outline the current medications being taken by the protected
person, provide an opinion regarding the necessity of the appointment, state
whether the protected person can attend the hearing, and provide the date on
which any assessment upon which the report is based was taken. The report must
be signed by a physician, psychiatrist or licensed psychologist. SDCL 29A-5-306.
If any other individual made a “substantial contribution” to the report, he or she
must also sign the evaluation. Id.

a. Sometimes it is not possible to get this evaluation report prior to filing the
petition due to HIPAA or other issues. In that case, the court, upon good
cause shown, may grant leave to file the petition without the report and
shall thereafter order the appropriate examination or assessment and that
the report be prepared. SDCL 29A-5-306.

Financial Statement. Prior to the hearing, the petitioner must file a statement of
the protected person’s financial resources. SDCL 29A-5-307. This statement must
list (to the extent known) the approximate value of the protected person’s real and
personal estate as well as anticipated gross annual income. Id.

Sealed Records. The evaluation report, statement of financial resources, and
written report of the court representative are sealed upon filing and are not part of
the public record. SDCL 29A-5-311. The documents are available to the court, the
person alleged to need protection, the petitioner, the court representative, to
attorneys representing any of these individuals, and to “such other interested
persons as the court may order upon a showing of the need.” Id.

Notice of Hearing. SDCL 29A-5-308 sets out the process for notifying all

interested parties of the hearing on the petition for guardianship or conservatorship. This statute
has several jurisdictional quirks and must be followed in order to vest the Court with jurisdiction
to hear the matter.

1.

Sixty Days. The hearing must be held within 60 days of filing the petition. If the
evaluation report is not filed with the petition, however, it may be necessary to
obtain a court order extending this period.

Personal Service. The person alleged to need protection must be personally
served with the notice of hearing, petition, and the evaluation report at least 14
days prior the hearing. This notice provision cannot be waived. Failure to notify
the protected person by personal service is a jurisdictional defect that can only be
cured by rescheduling the hearing after proper notice. The notice to the protected
person must also include a brief statement of the nature and purpose of the
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C.

hearing, the legal effect of the appointment of guardian or conservator, and must
inform the person alleged to need protection of his or her right to appear at the
hearing and object to the proposed appointment.

Notice to Interested Parties. In addition to the person alleged to be in need of
protection, a copy of the notice and the petition must be mailed at least 14 days
prior to the hearing to “all entities and individuals age 10 or older whose names
and post office addresses appear in the petition.”

Publication. If the person alleged to need protection is an absentee, notice by
publication is required.

Appointment of Attorney/Court Representative. Unless the protected person

will be personally present at the hearing, either an attorney or a court representative must be

appointed.

1.

D.

Attorney Appointment. Upon request of the protected person, if the protected
person desires to contest the petition, or if the court otherwise determines
appointment is needed to protect the person’s interests, the court shall appoint an
attorney for the protected person. SDCL 29A-5-309. In making that appointment,
the court must consider the known preferences of the person alleged to need
protection. Id.

Court Representative. If the person alleged to need protection is not able to attend
the hearing and is not represented by an attorney, the court must appoint a court
representative to make an investigation and recommendation concerning the relief
requested in the petition. SDCL 29A-5-309. The court representative must (a)
interview the petitioner and the proposed guardian/conservator; (b) visit with the
person alleged to need protection, explain the contents of the petition and record
the response; and (c) ascertain whether the person alleged to need protection
desires and is able to attend the hearing. The court representative must submit a
written report to the court unless otherwise directed. SDCL 29A-5-310.

The Hearing. The hearing process is governed by SDCL 29A-5-312. Again, the

hearing itself has several little procedural quirks, highlighted as follows:

1.

Place of Hearing. The hearing does not have to be held in the courtroom. It can be
held any place the court directs, including the facility where the protected person
resides.

Private Hearing. Upon request of the protected person or his/her attorney, or upon
the court’s own motion, the hearing can be closed to the public.

Attendance at Hearing/Participation. The proposed guardian or conservator must
attend the hearing in person “except for good cause shown.” Any individual or
entity can apply to participate in the hearing. The court can grant that request if it
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is “reasonably satisfied” that the participation would be in the protected person’s
best interests.

Protected Person’s Rights. The protected person is entitled to attend the hearing,
oppose the petition, and to be represented by an attorney of the person’s choice. If
the person alleged to need protection is present at the hearing without an attorney,
the court shall inform the person of these rights, the contents of the petition, and
of the nature, purpose and legal effect of the appointment of the guardian or
conservator.

Jury Trial Available. A jury trial is available upon request of the protected person.
The sole role of the jury is to determine whether the person alleged to need
protection is a person for whom a guardian or conservator may be appointed. The
standard of proof is “clear and convincing evidence.”

Court Makes Ultimate Determination. The role of the court is to determine
whether a guardian or conservator will be appointed as well as the specific areas
of protection, management and assistance to be provided. If requested by the
person alleged to need protection, his or her attorney, or any other interested
party, the court shall enter findings of fact and conclusions of law. In making its
determination, the court considers:

a. The suitability of the proposed guardian or conservator. Note that in the
absence of an effective nomination, the court should appoint the individual
or entity that will act in the protected person’s best interests. SDCL
29A-5-304. In making that determination, the court must consider
geographic location, family relationship, ability, commitment to the
protected person’s welfare, potential conflicts of interest, and the
recommendations of interested relatives. Id.;

b. The limitations of the person alleged to need protection;

C. The development of the person’s maximum feasible self-reliance and
independence;

d. The availability of less restrictive alternatives; and

e. The extent to which it is necessary to protect the person from neglect

exploitation or abuse.

Review. The trial court’s determination regarding the appointment of a guardian
or conservator is reviewed on appeal under the abuse of discretion standard. In re
Guardianship of Fischer, 2008 SD 51, § 6, 752 NW2d 215, 217. The trial court’s
findings of fact are reviewed under the clearly erroneous standard. Larson, 1998
SD 51, 113, 579 NW2d at 27.
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E. Acceptance/Notice. If the court appoints a guardian or conservator, he or she
must file an “acceptance” and oath, at which point the Court will issue Letters. SDCL
29A-5-314. The Letters may be issued with or without a bond requirement.

1. Bond. A guardian has to file a bond only in very limited circumstances where
“good cause” is shown to require a posting. SDCL 29A-5-111. With respect to a
conservator, bond is discretionary with the court. The court will consider (a) the
value of property and amount of annual income; (b) other controls on withdrawals
by the conservator; (c) whether annual accountings will be made; (d) the extent to
which the income is paid directly to a care facility; (e) requests for waiver of
bond; and (f) other factors as the court deems appropriate. 1d.

2. Notice. Notice of the appointment of the guardian or conservator, along with a
statement of the right to seek termination or modification, must be mailed within
14 days of the appointment to the protected person and to all individuals and
entities given notice of the petition. SDCL 29A-5-313.

F. Temporary Appointment. Given that there is often a substantial lag between the
filing of the petition and the ultimate hearing to determine appointment of a guardian or
conservator, SDCL 29A-5-315 allows the court to make a temporary appointment upon a
showing that an “immediate need” exists and that substantial harm may result to the protected
person if no action is taken. The temporary appointment lasts for a maximum of 90 days unless
extended by the court for good cause. The appointment is made upon whatever notice and
subject to whatever conditions the court orders. Reasonable notice to the person alleged to need
protection must be given unless there is a showing that delaying the appointment may result in
significant harm to the person or his or her estate. The temporary appointment notice must be
mailed to the protected person and all other individuals who would be entitled to notice within 5
days of appointment.

SECTION THREE
POST APPOINTMENT REQUIREMENTS/ADMINISTRATION

A Guardian Requirements & Authority. The guardian makes all decisions
regarding the protected person’s support, care, health, habilitation, therapeutic treatment, and
residence unless a court order dictates to the contrary. SDCL 29A-5-402. The guardian should,
to the extent feasible, encourage the protected person to participate in the decision-making
process. In any event, the guardian should consider the express desires and personal values of the
protected person in making decisions to the extent those desires and values are known. Id.

1. Fiduciary Requirements - A guardian must act in the best interests of the
protected person, exercising reasonable care, diligence and prudence. SDCL
29A-5-402.

2. Annual Report - A guardian must file an annual report within 60 days of the

anniversary date of appointment, or on a calendar-year basis by April 15 of each
year. SDCL 29A-5-403. The report must provide information regarding: (a) the
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B.

1.

current mental, physical, and social condition of the protected person; (b) living
arrangements; (c) medical, educational, vocational and other care given to the
protected person; (d) the guardian’s visits with the protected person; (e) whether
the guardian agrees with the current treatment plan; and (f) a recommendation
regarding whether the guardianship remains necessary.

a. Notice. The report has to be mailed to the protected person, to all
attorneys of record, and to all relatives of the protected person who would
then be entitled to notice of appointment. Notice to the protected person
cannot be waived. Notice must be mailed within 14 days of filing the
report. SDCL 29A-5-410.

b. Hearing. No hearing on the report is needed unless an interested person
requests one. SDCL 29A-5-403.

C. Conservatorship. The report can be combined with the conservatorship
report if the same individual is serving in both capacities. SDCL
29A-5-403.

Guardianship Restrictions. Without court order, the guardian cannot change the
residence of the protected person to another state, terminate parental rights, or
initiate a change in marital status. SDCL 29A-5-118.

Filing Letters. The guardian may file a certified copy of the letters of
guardianship with the register of deeds in any county but is not required to do so.
SDCL 29A-5-418.

Multiple Guardians. If there is more than one guardian, a majority must concur to
exercise a power. SDCL 29A-5-416.

Personal Liability. The guardian is not liable for the acts of the protected person
unless the guardian is personally negligent. SDCL 29A-5-414.

Conservator Requirements & Authority. The conservator must apply the

income and principal of the estate for the protected person’s support, care, health, habilitation or
therapeutic needs. The conservator should also use the income and principal as needed for the
support of any of the protected person’s legal dependents who are unable to support themselves
and are in need of support. SDCL 29A-5-405. To the extent feasible, the conservator should
allow the protected person to participate in the decision-making process and help the protected
person to acquire the capacity to regain control of his or her financial affairs. 1d. The conservator
should also consider the recommendations of the protected person’s guardian in making
expenditures for the protected person’s care. Id.

Fiduciary Requirements. A conservator must act in the best interests of the
protected person, exercising reasonable care, diligence and prudence. SDCL
29A-5-405; see also In re Conservatorship of Irwin, 2007 SD 11, 732 Nw2d 411.

Page 8 of 12




Inventory. The conservator must file an inventory of the real and personal assets
of the protected person within 90 days of appointment. SDCL 29A-5-407. The
inventory must be mailed to the protected person, to all attorneys of record, and to
all relatives of the protected person who would then be entitled to notice of
appointment. SDCL 29A-5-410.

Recording Letters. Within 90 days of appointment, the conservator must file and
record a certified copy of the letters of conservatorship with the register of deeds
in any county where the protected person owns real estate. The filing must be
accompanied by an affidavit identifying the real estate owned. SDCL 29A-5-418.
The letters can be recorded in other counties. Id.

Annual Accounting. The conservator must file an annual accounting within 60
days of the anniversary date of appointment or on a calendar-year basis by April
15, whichever the conservator prefers. SDCL 29A-5-408. The report must contain
(a) a list of income and expenses for the period; (b) the estate assets; (c) services
being provided to the protected person; (d) significant actions taken during the
period; (e) compensation requested and reasonable and necessary expenses
incurred; and (f) a description of any property in excess of $2,500 that has come
into the hands of the conservator during the reporting period.

a. Notice. The report has to be mailed to the protected person, to all
attorneys of record, and to all relatives of the protected person who would
then be entitled to notice of appointment. Notice to the protected person
cannot be waived. Notice must be mailed within 14 days of filing the
report. SDCL 29A-5-410. The notice must contain a statement that the
interested parties have 14 days to file objections or any objections will be
waived. SDCL 29A-5-408.

b. Objections. If no objections are filed within 14 days following the filing
and mailing of the annual report, it is approved. SDCL 29A-5-408. Our
common practice is to have the Court enter an order approving the report
at the end of the 14 day period.

C. Waiver of Accounting. The court can waive the requirement that the
conservator file annual accountings or may direct that the accountings be
prepared less than annually. SDCL 29A-5-409. Key factors in making this
determination are the value of the estate and the degree of discretion
exercised by the conservator.

Powers of Conservator. The conservator is a fiduciary with broad powers to
invest the assets of the estate, to continue business operations, to enter into leases,
to buy and sell stock, to purchase insurance, to contest claims, to pay taxes, and to
employ agents to assist in the administration of the conservatorship. SDCL
29A-5-411.
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No personal liability. Generally speaking, a conservator is not personally
liable for any contracts entered into or debts incurred on behalf of the
conservatorship in the conservator’s fiduciary capacity. SDCL 29A-5-415.
Liability occurs only if the conservator acted negligently. Id.

Sales of Real or Personal Property. Notwithstanding the broad powers
given to a conservator, for any sales of real or personal property for which
there is not a readily ascertainable fair market value, the conservator must
provide written notice of the intent to sell with a description of the
proposed sale terms to all interested parties, including the protected person
and attorneys of record, at least 14 days prior to the closing of any sale.
SDCL 29A-5-412.

Personal Dealings with Estate Prohibited. A conservator is prohibited
from engaging in personal transactions with the estate (e.g., borrowing
money from or lending money to the estate, buying property from the
estate, selling property to the estate etc.). These types of transactions can
occur only by obtaining prior approval from the court. SDCL 29A-5-413.

Multiple Conservators. If there is more than one conservator, a majority must

concur to exercise a power. SDCL 29A-5-416.

Court Authorized Powers of Conservator. In addition to the general powers

discussed above, a court may allow a conservator to exercise any of the powers
the protected person could exercise, including: (a) making charitable donations;
(b) providing support for non-legal dependents; (c) amending or revoking trusts;
(d) disclaiming or renouncing any power; (e) changing beneficiaries or
withdrawing the cash value from life insurance, annuities, or retirement plans; (f)
withdrawing funds from multiple party bank accounts; and (g) making, amending,
or revoking a will. SDCL 29A-5-420.

a.

Notice. Before any order can be entered under this section, notice must be
given to the protected person, to the beneficiaries of the protected person’s
estate plan, to the individuals who would inherit under the rules of
intestate succession and, if known, to any attorney or financial advisor
with whom the protected person has worked within the previous five
years.

Trustees/Personal Representatives. No trust or will can be amended or
revoked without prior notice of hearing to the trustee or nominated
personal representative of the current document.

No duty. This section does not create a duty on the conservator to revise a
protected person’s estate plan.
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d. For an example of a conservator doing nearly everything wrong, See In Re
Irwin, 2007 SD 41, 732 NW2d 411. In Irwin, the conservator used money
from account owned jointly by the ward and certain grandchildren without
first obtaining court permission. This resulted in the conservator and her
children ultimately inheriting more from the ward than another relatives of
the same degree due to the depletion of the joint bank accounts. The
conservator committed several other fiduciary breaches. The Supreme
Court affirmed the circuit court’s order surcharging the conservator for the
breach to the tune of $70,000.

C. Appointment of Additional Fiduciaries/Successors. The court can appoint
additional guardians or conservators to serve with the current fiduciary and can even appoint a
successor guardian or conservator prior to or at the time of a vacancy. SDCL 29A-5-502.

SECTION FOUR
TERMINATION

A. Events causing termination. A guardian or conservator’s appointment
terminates upon the death, resignation or removal of the guardian or conservator or upon the
termination of the guardianship or conservatorship. SDCL 29A-5-501.

1. Resignation. A guardian or conservator can file a petition to resign. In the absence
of “good cause,” however, the court cannot grant the petition unless there is a
suitable successor willing to act. SDCL 29A-5-503.

2. Removal. Under SDCL 29A-5-504, an interested person or the court can petition
to remove the conservator or guardian if it is determined that the current fiduciary

is:

a. Acting under letters secured by material misrepresentation or mistake;

b. Is incapacitated or ill, including substance abuse, which affects fitness for
office or is found to need their own conservator or guardian in South
Dakota or elsewhere;

C. Is convicted of a crime which reflects on fitness for office;

d. Mismanages the estate or otherwise abuses powers;

e. Neglects the care of the protected person;

f. Has an adverse interest to the faithful performance of his or her duties;

g. Fails to file reports or accountings or to comply with other court orders;

h. Acts in a manner that threatens the financial or personal security of a
co-fiduciary;

I. Avoids service of process or notice;

J. Becomes incapable of or unsuitable for the discharge of duties; or

k. Is not acting in the protected person’s best interests.

See generally In re Fischer, 2008 SD 51 {1 12-14 (terminating appointment of ward’s father as
co-guardian due to father’s failure to act in son’s best interest by antagonizing residential
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treatment staff, medical personnel, and employers) resulting in ward being evicted from the
treatment center and fired from several jobs.

3.

B.

Death. The appointment of a guardian or conservator ends upon the death of the
protected person. SDCL 29A-5-507.

Other events. The appointment of a guardian or conservator also ends upon the
transfer of jurisdiction to another state or upon court order following a hearing.
SDCL 29A-5-507.

Hearing on Termination. Upon petition by the protected person, the guardian or

conservator, any other interested person, or on the court’s own motion, the court may terminate
or modify a guardianship or conservatorship. SDCL 29A-5-508.

1.

(1)
)
(3)
(4)
(5)
(6)

Grounds. The guardianship or conservatorship can be terminated or modified if
the court finds that:

a. the protected person is no longer in need of assistance;

b. the extent of protection previously granted needs to be modified (i.e.,
expanded or contracted);

C. the protected person’s understanding or capacity to care for himself or
herself and/or to manage his or her financial affairs has changed; or

d. no suitable guardian can be secured.
Hearing Process. Like in the initial hearing, the court can appoint an attorney for

the protected person, utilize a court representative, and may obtain one or more
evaluation reports. SDCL 29A-5-508.

Jury Trial. Again, like in the initial hearing, the protected person is entitled to
have a jury determine whether the protected person is no longer a person for
whom a guardian or conservator is necessary. SDCL 29A-5-509. The court can
deny subsequent requests for jury trials if the court is “reasonably satisfied” that
there has not been a substantial change in circumstances.

SAMPLE FORMS

Petition for Appointment of Guardian and Conservator
Acceptance

Order Appointing Guardian and Conservator

Letters of Guardianship and Conservatorship

Sample Guardianship Annual Report

Sample Conservatorship Annual Report

Page 12 of 12



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT

In Re: GDN. 00-
Guardianship and Conservatorship of
PETITION FOR APPOINTMENT
JANE DOE OF GUARDIAN AND CONSERVATOR

Beth Johnson hereby petitions the Court for Letters of Guardianship and Conservatorship
over the person of Jane Doe to be issued to Beth Johnson, 567 High Street, Yankton, South Dakota
57078.

1. The person alleged to need protection is:
Jane Doe
DOB: January 1, 19XX
Address: 1234 High Street

Yankton, SD 57078

2. Jane Doe’s husband has predeceased her. Jane has one daughter. The name and
address of Jane’s nearest relatives as known to Petitioner or as can be ascertained by Petitioner with
reasonable diligence is as follows:

Beth Johnson
567 High Street
Yankton, SD 57078
(Daughter and Petitioner)

3. Although Jane is on the waiting list at the Yankton Care Center, a nursing home
facility, Jane is currently residing in her home without any assistance and against medical advice.

4. Petitioner is appointed and acting as Jane’s power of attorney pursuant to a validly
executed power of attorney, a copy of which is attached to this petition as Exhibit A. The Exhibit
A power of attorney includes language that grants petitioner the power to make healthcare decisions,
as well as decisions regarding Jane’s estate. To the best of Petitioner’s knowledge, Jane has no
separate healthcare power of attorney or living will. To the best of Petitioner’s knowledge, Jane has
no will.

5. The petitioner does not believe that Jane Doe’s incapacity will prevent her attendance
at the hearing on this petition. This petition and notice of hearing will be served upon Jane Doe.

6. With the interest in seeing that her mother Jane Doe is properly cared for and that her
health and welfare do not unnecessarily suffer, the petitioner requests this Court appoint an unlimited



Guardian and Conservator to look after Jane. The appointment is necessary for the following

reasons:

(a)

(b)

(c)

(d)
(e)

&)

8.

Jane Doe is diagnosed with and suffers from Alzheimer’s dementia.

As aresult of her Alzheimer’s, Jane has been failing to eat properly, failing to take
her medication, lacking proper hygiene, locking herself out of her house, leaving
stove burners on, withdrawing substantial sums of money from her bank and hiding
it in her house, and otherwise engaging in other dangerous and worrisome activities
causing her health and financial condition to suffer.

As can be seen by the evaluation report from Dr. Care, which is attached hereto as
Exhibit B, she is no longer able to care for herself at home and would greatly benefit
from a supervised setting.

Jane has resisted efforts to render her assistance.

Jane’s ability to respond to people, events and environments is impaired to such an
extent that she lacks the capacity to manage her property or financial affairs without
the attention, supervision, and care of a conservator.

Additionally, due to Jane’s progressing mental incapacities, her ability to respond to
people, events, and environments is impaired to such an extent that she lacks capacity
to meet the essential requirements for her health, care, safety, habilitation, and
therapeutic needs without the assistance of a guardian.

Proposed Guardian and Conservator:

Name: Beth Johnson
Address: 567 High Street

Yankton, South Dakota 57078
Age/Occupation: 53 years old; Registered Nurse
Relationship: Daughter

Jim Smith has represented Jane Doe regarding various matters in the past and has

agreed to represent Jane Doe as attorney with respect to this petition [include only if necessary].

9.

Petitioner will file a statement of financial resources prior to the hearing.

WHEREFORE Petitioner requests this Court to set a time and place for hearing of this
matter and to appoint Petitioner as conservator and guardian for Jane Doe immediately at the close
of said hearing.



Dated this day of September, 2011.

Beth Johnson

STATE OF SOUTH DAKOTA )
§
COUNTY OF YANKTON )

Beth Johnson, being first duly sworn upon her oath, deposes and states that she has read
the contents and facts contained herein and states to the best of her knowledge that the same are true
and correct as to all matters set forth herein.

Beth Johnson
Subscribed and sworn to before me on this day of September, 2011.
Notary Public
(SEAL) My Commission Expires:

Prepared By:

Sheila S. Woodward

Johnson, Miner, Marlow, Woodward & Huff, Prof. LLC
PO Box 667

Yankton, SD 57078

(605) 665-5009



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT

In Re: GDN. 00-
Guardianship and Conservatorship of
ACCEPTANCE OF GUARDIANSHIP
JANE DOE AND CONSERVATORSHIP

Beth Johnson, being first duly sworn, deposes and says:

I accept the duties as Guardian and Conservator of Jane Doe.

I'solemnly swear that I will support the Constitution of the United States and the Constitution
of the State of South Dakota, and that I will faithfully perform my duties as Guardian and

Conservator for Jane Doe according to the law and order of the Court.

Dated this day of September, 2011.

Beth Johnson
STATE OF SOUTH DAKOTA )
COUNTY OF YANKTON :)§
On this day of September, 2011, before me, the undersigned officer, personally

appeared Beth Johnson, known to me or known to me or satisfactorily proven to be the person
whose name is subscribed to this instrument and acknowledged that she executed the same for the
purposes therein contained.

IN WITNESS WHEREOF, I hereunto set my hand and office seal.

Notary Public
(SEAL) My Commission Expires:



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT

In Re: GDN. 00-
Guardianship and Conservatorship of
ORDER APPOINTING GUARDIAN
JANE DOE AND CONSERVATOR

A hearing having been held on the day of September, 2011, at p.m. at the
Yankton County Courthouse and Safety Center, Yankton, South Dakota, pursuant to the Petition
filed by Beth Johnson for the appointment of a Conservator and Guardian for Jane Doe, with the
proposed guardian and conservator personally present with her counsel, Sheila Woodward of
Johnson, Miner, Marlow, Woodward & Huff, Prof. LLC, and the proposed protected person
represented at the hearing by her counsel, Jim Smith of Smith & Smith, Yankton, South Dakota, and
the Court having reviewed the record and considered all the evidence herein, it is hereby

ORDERED, ADJUDGED AND DECREED as follows:

1. The Court finds that Beth Johnson, as the daughter of Jane Doe, is an adult capable
of providing an active and suitable program of guardianship and conservatorship for Jane Doe, and
is an individual who will act in the best interests of Jane Doe, given her geographic location, ability,
and commitment to protecting Jane’s welfare.

2. Jane Doe has filed an acceptance of guardianship and conservatorship.

3. The evaluation report from Jane Doe’s treating physician is on file. The statement of
financial resources is also on file. Both documents are filed under seal.

4. Jane Doe was personally served with the proposed petition, the order appointing the
temporary guardian and conservator, and the notice of hearing on this matter on September ,
2011.

5. Due to her current need for treatment at a “lockdown” nursing home facility, Jane Doe
was unable to attend the hearing. Mrs. Doe’s interests, however, were represented by her counsel,
Jim Smith who had an opportunity to review the petition with the protected person prior to the
hearing and had no objection to proceeding in Mrs. Doe’s absence.

6. Based on the evidence presented during the hearing and the evaluation report of Mrs.
Doe’s physician, the court finds that Jane Doe’s ability to respond to people, events, and
environments is impaired to such an extent that she lacks the capacity to manage property or
financial affairs and to provide for her support without the assistance of a conservator. In addition,



Jane Doe’s ability to respond to people, events and environments is impaired to such an extent that
she lacks the capacity to meet the essential requirements of her healthcare, safety, habilitation and
therapeutic needs without the assistance of a guardian.

7. Accordingly, Beth Johnson is hereby appointed Guardian and Conservator of Jane
Doe. The Court waives any requirement that the guardian and conservator post a bond to so serve.

8. The Court directs the conservator and guardian to maintain communications with Jim
Smith, attorney for the protected person, and to serve copies of all reports and pleadings on Mr.
Smith until further notice.

9. Pursuant to SDCL 29A-5-407 the Conservator shall file with the Court an inventory
of the protected person’s assets within 60 days of this Order and shall update the annual accountings
if any additional assets come into possession of the Conservators;

10.  Pursuant to SDCL 29A-5-418, Conservator shall file a certified copy of the Letters
of Conservatorship along with the required affidavit in each county where Jane Doe owes real
property; and

11. Pursuant to SDCL 29A-5-403 & 29A-5-408, the Guardian and Conservator shall file
annual reports and serve those reports on all interested parties as required by statute.

Dated this day of September, 2011.

BY THE COURT:

Honorable Cheryle Gering
Circuit Court Judge

ATTEST:

Clerk of Court

Deputy

(SEAL)



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT

In Re: GDN. 00-
Guardianship and Conservatorship of
LETTERS OF GUARDIANSHIP
JANE DOE AND CONSERVATORSHIP

TO: ALL INTERESTED PARTIES

Beth Johnson is appointed guardian and conservator of Jane Doe, with full power and
authority to act and for all purposes allowed by law, subject to the direction of the First Judicial
Court, State of South Dakota.

Dated this  day of September, 2011.

BY THE COURT:

Honorable Cheryle Gering
Circuit Court Judge

ATTEST:

Clerk of Courts

Deputy

(SEAL)



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

:§
COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT
In Re: GDN. 11-
Guardianship and Conservatorship of
ANNUAL REPORT OF CONSERVATOR
JANE DOE WITH ATTACHED STATEMENT OF
ACCOUNT AND NOTICE OF
OPPORTUNITY TO OBJECT

Conservator Beth Johnson files this Annual Accounting pursuant to SDCL 29A-5-408.

Attached to this Accounting is Exhibit A which shows the financial statement for Jane Doe. The
Exhibit lists all receipts, disbursements and distributions from the estate under the Conservators’
control during the period covered by this accounting. The Exhibit also lists the assets of the estate.

The Conservator is providing the following services to Jane Doe: investment and management of
assets owned by Jane.

Significant actions taken by the Conservator during this accounting period include purchasing and
selling the investments detailed in the attached Statement of Account.

Conservator recommends that the Conservatorship for Jane continue because Jane is incapacitated.
Conservator waives the right to any compensation for her services as Conservator.

Conservator states that the following items of personal property having a value of more than $2,500
have come into the Conservator’s possession during this accounting period: See attached statement
of account.

Pursuant to SDCL 29A-5-408, Conservator gives notice to all persons who receive this accounting
that they have fourteen (14) days after receipt of this Accounting to file written objections to the
Accounting and request a hearing on the accounting. If no objections are filed within fourteen (14)

days, an order will be entered by the court approving the accounting.

Dated this day of September, 2011.

Beth Johnson
567 High Street
Yankton, SD 57078



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

§

COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT

In Re:

Guardianship and Conservatorship of

GDN. 11-

ANNUAL REPORT OF GUARDIAN
JANE DOE AND NOTICE OF OPPORTUNITY
TO OBJECT

Guardian Beth Johnson files this Annual Report pursuant to SDCL § 29A-5-403.

The current mental, physical and social condition of Jane is as follows:

During the past calendar year, Jane has resided at Yankton Care Center, 111 America Street,
Yankton, SD 57078.

Jane receives the following medical, educational, and vocational services:

The care Jane is receiving is very adequate and I am pleased with her care.

I wvisit Jane often. Some of the activities we did during the year include:

As Guardian for Jane, I agree with the current treatment and habilitation plan she is currently
receiving.

Given Jane’s limited capacity, I believe that it is necessary that I as guardian continue to be
appointed for her.

I do not seek compensation for my services as Jane’s Guardian.

Pursuant to SDCL §§ 29A-5-403 and 29A-5-410, I the Guardian shall give notice to all persons who
receive this report so they may file an objection to this report within fourteen (14) days after its
receipt. If an objection is filed, the objecting party should also request a hearing on the report. report
to file written objections to the report and request a hearing on the report. If no objections are filed,
the report will should be approved.

Dated this day of September, 2011.

Beth Johnson
567 High Street
Yankton, SD 57078



Elder Abuse: Financial

Exploitation and Neglect
Protecting Your Client

Aaron Eiesland
Johnson Eiesland Law Office, Rapid City

Aaron Eiesland is attorney with Johnson Eiesland Law Offices, in Rapid City, South Dakota.

Aaron has dedicated his entire practice to helping people, and their families, who have been injured by the negligence of others. He has
successfully tried or negotiated numerous cases involving wrongful death, personal injury, brain injuries, nursing home abuse and neglect,
workplace harassment, auto accidents, civil rights violations, defective products, breach of construction contracts, and criminal defense. While no
amount of money can replace a person’s health or life, he has found justice in the form of millions of dollars as compensation for his clients’ losses.
He represents clients throughout the state of South Dakota.

Prior to joining Johnson Eiesland Law Offices, Aaron completed a two year clerkship under a Federal Judge Andrew W. Bogue. He was involved with
a number of jury trials and performed a substantial amount of legal research. During his clerkship with Judge Bogue, Aaron drafted eighteen Eighth
Circuit Court of Appeals decisions.

Aaron is committed to continuing education through his involvement as a member of The State Bar of South Dakota, The South Dakota Trial
Lawyers Association, the American Association for Justice, the Rapid City Young Professionals Group, and the National Trial Lawyers Association. He
has also participated with the Trial Lawyers College. For two years he was a adjunct professor at National American University where he taught
legal research, legal writing, business law and employment law. Currently, he serves on the South Dakota Civil Pattern Jury Instructions Committee
and is on the Board of Governors for the South Dakota Trial Lawyers Association.

As natives of Rapid City, South Dakota, he and his wife are very active in the community, particularly with Youth & Family Services. He is family
oriented, with much of his free time spent with his wife and daughter. Recently, he coached his daughter’s youth soccer team. Aaron is an avid
baseball fan and continued playing amateur baseball for 14 years after graduating high school. During his amateur baseball career, he served as
player/manager; winning the State A Championship twice and Manager of the Year twice.



Elder Abuse
Issues Arising in Elder Financial and Personal Abuse and Neglect

1. Legal Standards

a. Nursing Homes Regulation
i. Code of Federal Regulations
ii. South Dakota Statutes
ii. OBRA

b. Criminal Standards

c. Uniform Probate Code

2. Examples of Violations of Standards to South Dakota Seniors

a. Physical
i. Falls
ii. Assaults
iii. Neglect
b. Mental
I. Medication
ii. Isolation
c. Financial
i. Fraud
ii. Fiduciary duties

3. Attorney’s Ethical Duties to Senior's and Their Families

a. Estate Planning
I. Personal rights
ii. Family rights
iii. Undue influence
iv. Lack of testamentary capacity
b. Powers of Attorney
i. Dangers
ii. Long-term care
jii. Living wills
c. Handling Families After a Wrongful Death
I. Perfect family
ii. Absentee family
iii. Fighting family



ISSUES ARISING IN
ELDER FINANCIAL
AND PERSONAL
ABUSE AND NEGLECT

BASIC STATUTORY DUTIES OWED
BY A NURSING HOME

1. Each resident must receive and the facility must provide the
necessary care and services to attain or maintain the highest
practicable, physical, mental and psychosocial well being, in
accordance with the comprehensive assessment and plan of
care. 42 CRF §483.25.

. A facility must have sufficient nursing staff to provide nursing
and related services to attain or maintain the highest
practicable, physical, mental and psychosocial well being of
each resident as determined by resident assessments and
individual plans of care. 42 CFR §483.30.

BASIC STATUTORY DUTIES OWED
BY A NURSING HOME (Con't):

. A nursing home facility must provide competent and
adequately trained staff. 42 CFR 8483.75g(1) and (2).

. A nursing home facility must assess and reassess the
resident’s condition and needs. 42 CFR §483.20.

. A nursing home must meet professional standards of
quality. 42 CFR 8483.20.

6. A nursing home must not abuse and/or neglect a resident.
42 CFR §483.13(b) and (c).




BASIC STATUTORY DUTIES OWED
BY A NURSING HOME (Con’t):

7. A nursing home must attain and maintain a resident’s
well being. 42 CFR §483.25.

8. A nursing home must ensure that (1) the resident
environment remains as free of accident hazards as is
possible; and (2) each resident receives adequate
supervision and assistance devices to prevent accidents.
42 CFR 8483.25(

Resident Neglect

42 C.F.R. § 488.301:

“Failure to provide goods and services necessary fo avoid physical harm, mental
anguish, or mental iliness.”

Resident Neglect

ARSD 1:33:

“Neglect”, a failure, without reasonable justification, to provide timely, consistent,
and safe services, freatment, and care necessary to avoid physical harm, mental
anguish, or mental iliness to a patient or resident.”

SDCL 22-46-1. Definition of terms. Terms used in this chapter mean:

[€) "Abuse," physical harm, bodily injury, or attempt to cause physical harm or injury, or
the infliction of fear of imminent physical harm or bodily injury on an elder or a disabled adult;

(2) "Disabled adult," a person eighteen years of age or older who suffers from a
condition of mental retardation, infirmities of aging as manifested by organic brain damage,
advanced age, or other physical dysfunctioning to the extent that the person is unable to protect
himself or herself or provide for his or her own care;

(3)  "Elder," a person sixty-five years of age or older;

(4)  "Exploitation,"” the wrongful taking or exercising of control over property of an elder
or a disabled adult with intent to defraud the elder or disabled adult; and

(5)  "Neglect," harm to an elder's or a disabled adult's health or welfare, without
reasonable medical justification, caused by the conduct of a person responsible for the elder's or
disabled adult's health or welfare, within the means available for the elder or disabled adult,
including the failure to provide adequate food, clothing, shelter, or medical care.

Source: SL 1986, ch 186, § 1; SL 1990, ch 171, § 1; SL 2005, ch 120, § 339; SL 2007, ch 147,
§1.




SDCL 22-46-2. Abuse or neglect of elder or adult with a disability--
Felony.

Any person who abuses or
neglects an elder or a disabled
adult in a manner which does not
constitute aggravated assault is
guilty of a Class 6 felony.

SDCL 22-46-3. Theft by exploitation--Penalty.

Any person who, having assumed the duty by written
contract, by receipt of payment for care, or by order of a
court to provide for the support of an elder or a disabled
adult, and having been entrusted with the property of that
elder or disabled adult, with intent to defraud, appropriates
such property to a use or purpose not in the due and lawful
execution of that person's trust, is guilty of theft by
exploitation. Theft by exploitation is punishable as theft
pursuant to chapter 22-30A.

Statistics on Broken Bones & Death

GUIDELINE FOR THE PREVENTION OF FALLS IN OLDER PERSONS

Unintentional injuries are the fith leading cause of death in older aduts (after
cardiovascular, neoplasti, cerebrovascular, and pulmonary causes), and falls are
respansible for two-hirds of the deaths resuting from unintentional injuries. More
pointedly, 75% of deaths due to fall in the United States occurin the 13% of the
populafion age 65 and over.




Falls in Nursing Homes

~About 5% of adults 65 and alder live in nursing homes, but nursing home residents
account for about 20% of deaths from falls in this age group.

~About 1,800 people living in nursing homes die each year from falls.
~About 10-20% of nursing home falls cause serious injuries; 2% to 6% cause fractures.

~About 35% of fall injuries occur among residents who cannot walk,

Source: Department of Health and Human Services, Centers for Disease Control and
Prevention
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Faulty Charting

Okay. When you get thase ADL's and you talked about,
¥ou know, they Just they wouldn't get filied in, did

there come times when they woulda't get filed in for

days ot a time?

* Oh, yesh. 1 seen liks some 10, 12, 14 days or so, yeah,
Okay. What would happen then Bt the end of the month as
Tar a5 these ADL's, would they - did they get caught up
at the end of the manth -

Yeah.
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Most of them, yeah.

Tell e about how that was done that they would get

caught up.
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SHORT STAFFING

Federal Staffing Standards

42 C.F.R. § 483.30 (a) (1), F-353:

The facility must provide services by sufficient numbers of each of the followin: es
of personnel on a 24-hour basis to provide nursing care fo all resid in accordance
with resident care plans:

0] Licensed nurses
(i) Other nursing personnel (CNA's)

South Dakota Staffing Standards

ARSD § 44:04:06:09:

A staff must be to meet the resident’s fotal care needs at all times.
The ratio of reg and licensed ical nurses to aides and orderlies must be
sufficient to assure pi and sup in the nursing care of the
patient.

Q  And can you just tell us what that was all about?

A Well, once we switched -- once Jeff left and Megan took
over, it -- we got less people working. And there would
be one per each -- one person per each hall, and so, you
know, if you worked one hall, you had 26 residents. And
if you worked another hall -- I can't remember how many
was on east. And then there was just about as many on

north hall as there was on south hall. But you each
would, you know, be taking care of that hall.




fa wes
it

assstaiced

wehat oo yau do?
Yo Ko, 817 you could do is rmalfy get to & fi

nd b tham, yaou know, you'll be with them - if

yaus duing Something else, you'll be with thim a5 soan
a5 you cun. There's cmally nothing else you can do whon
vou'ra veally short staffed,

rasan by Beverly a5 to why you

The -~ as far as being short staffed, did that affect
how often the patients could be tumed?

Yeah.

s Rl 1 have satients

# yau're that shart safied?

Ve mever turned them evary two hours. Tt was like five
houre o maybs wok aven at all, they woulda't get

s A 1 s ome o kg CHA'S that 53y they turm

RAPID REPORTING (605) 343-0066

7
Ehem, § G0t know If 1 £9id hinn that, but that siy they
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They maves ware. That is only some occasions T know of,
1.don't know if that happened all the time or not.

“Staffing is 65-70% of

Nursing Home Budget Cost”

Shareholder Withdrawal

$3,000,000

$2,000,000

$1,000,000
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CONF IDENTIAL

Regarding census, we would |
and spread out as W_R. There h:
day. Often there is one CNA per wing. Th
g unt of money to live here and shoul
one CNA on 2 wing with 20 or more residents.
There is not any appreciation when we are over worked and dedicated. Working alone and
g extra. We feel there are no insentives in this work place. There are some iong\e}m employees
g employment elsewhere due to the way this nursing home is run. The turnover rate has been growing
current managment. Temp staff being used and many could be better spent on looking into this
problem.

‘There have been incidents of lying, decete, entrapment done to 2nd said about some. employees
with wit 5. These things continue to go on.

You have been asked to visit with the staff, any that wish to. Since you have seen fit not to due so,
we would like to meet with the employee relations commitee with the board of directors, Page 12 of the
‘manual -

We expect to hear from you A.S.AP.. A lotof the staff feels they are come against, made to
lesser, what' fair for all and unhappy and discouraged in this work place. There are other

ts th 1 , not just nursing. Employees feel they are not respected or cared about by the
ement. As things are not taken care of, we feel we have no where to 2o with our concerns.

We are filing this grievance 2s one of our last options.




Who is Caring for Residents?
Over 90% of hands-on resident care is done by CNAs
62% are high school graduates or have a GED; 19.3% have 1-3 years of college
In 2009 1 in 3 CNAs received some kind of means-tested public assistance

Moare than half of CNAs incurred at least 1 work-related injury within the past year
and almost 1/4 were unable to work for at least 1 day due to the injury

42% of uninsured CNAs cite not participating in their employer-sponsored
insurance plans because they could not afford the plan

Years of experience do not translate into higher wages; CNAs with 10 or more
years of experience averaged just $2/hr. more than aides who started working in
the field less than 1 year ago

Nearly 49% of CNAs make less than $10 an hour

Source: The National Nursing Assistant Survey, The Gerentologist, Vol. 49, No. 2, 185-
187

Death Certificate

CAUSE OF DEATH PART PEGECHE CERTIFICATE) INTERVAL
CONGESTIVE HEART FAILURE 02 MCNTHS

CARDIOMYOPATHY 03 MONTHS

PART ll: AORTIC STENOSIS; DISM; :
CORONER CONTACTED: AUTOPSY PERFORMED: NO AUTOPSY AVAILABLE:
ACTUAL OR PRESUMED TIME OF DEATH: 1235 MANNER OF DEATH: NATURAL CAUSES
ATION:
TIME OF INJURY:
TYPE OF WORK:

S.D.C.L. § 23-14-18

23-14-18. Deaths to be investigated by coroner. The county coroner shall investigate any human
death if a determination of the cause and manner of death is in the public interest. Nothing in the
provisions of this section, § 23-14-9.1, 23-14-19, 23-14-20, 34-26-2, 34-26-5, or 34-26-14 supersedes the
obligation of any county sheriff to pursue and apprehend all felons pursuant to § 7-12-1. Deaths which
are in the public interest, without limitation, are:

(1) All deaths by unnatural means or if there is a suspicion of unnatural means, including all
deaths of accidental, homicidal, suicidal, and und ined manner, of criminal
involvement in the death;

(2)  All deaths where the identity of the victim is unknown or the body is unclaimed,

(3)  All deaths of inmates of any state, county, or municipally operated correctional facility,
mental institution, or special school;

(4) Al deaths believed to represent a public health hazard,

(5) At the discretion of the coroner, all deaths of children under two years of age resulting
from an unknown cause or if the circumstances surrounding the death indicate that sudden infant death
syndrome may be the cause of death; and

(6)  All natural deaths if the decedent is not under the care of a physician, physician's assistant,
or nurse practitioner or if the decedent's physician, physician's assistant, or nurse practitioner does not
feel qualified to sign the death certificate. However, the lack of an attending physician may not be
construed to require an investigation or autopsy solely because the decedent was under treatment by
prayer or spiritual means alone in accordance with the tenets and practices of a recognized church or
religious denomination
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Nursing Home Economics

THE GOLDEN ENTITIES
GGNSC Holdings LLC d/b/a Golden Horizons - Holding Company

Golden Gate National Senior Care LLC d/b/a Golden Living —
operates the skilled nursing facilities known as Golden Living Centers.

Golden Gate Ancillary LLC d/b/a Golden Innovations — operates
the service business of GGNSC such as Aegis Therapies, AseraCare
Hospice, Adeon Staffing and Ceres.

GGNSC Administrative Services LLC d/b/a Golden Ventures —
provides support services on a contract basis to the “Golden family of
companies.”

GGNSC Clinical Services LLC d/b/a Golden Clinical Services -
GGNSC (city) LLC - licensee of facility and tenant (sublease)

GGNSC Equity Holdings LLC - Landlord (sublease) and Tenant
(master lease) - also owner of sole member of GGNSC (city) LLC

GPH (name of city) LLC - Landlord (master lease)

OTHER Potential Golden Entities
GGNSC Disbursement Company LLC
GGNSC LP Holdings, Inc

Geary Property Holdings, LLC




Does Investor Ownership of Nursing Homes
Compromise the Quality of Care?

2/3 of nursing homes are investor owned.

Investor-owned facilities averaged 5.89 deficiencies per home, 46.5% higher than
nonprofit facilities and 43.0% higher than public facilities.

Investor ownership predicted .679 additional deficiencies per home.
Nurse staffing was lower at investor-owned nursing homes.

Conclusion: Investor-owned nursing homes provide worse care and less nursing
care than do not-for-profit or public homes.

Source: September 2001, Vol. 91, No. 9, American Journal of Public Health 1452-1455

NATIONAL REAL ESTATE BISNOW

OLD IS GOLD

Maybe it's because yesterday moming was the middle of July that
our topic seemed so hot—as 325 of you converged in DC for our
Fist Ancual Bsnow Senfors Real Estats Sunmt 1o hear o 10
top experts on growth and opportunities in fields from independent
and. -ulnm living 1o skilled nursing care

went kicked off with the big picture from the top research group
in Ihs field (NIC) and the head of ASHA, the organization that
represents most US operators, investors, and lenders. We leamed
there are 21,000 seniors properties in the US, 10% the size of the
multifamily sector. Revenue has been flat despite recession and
declining occupancy due to higher rents. US capacity is growing 2% a
year (with less growth in demand) but apportunity is a tale of
individual markets—in top metros there are strong demand and
high margins Thuugh ‘cap rates trade higher for this product than
others, implying perceived risk, if you do your diligence, speakers.

said, the risk is actually no greater. Average age of users is 80,
meaning baby boomers have notyet had much impact.

ESTATE PLANNING

Person v. Family




Undue Influence and Testamentary Capacity

ESTATE OF FRED L. BERG

Powers of Attorney

NO POWER TO AGREE TO BINDING ARBITRATION.

Although | have given my attorney-in-fact this general and
durable power of attorney, | specifically withhold from my
attorney-in-fact the power to agree or consent to binding
arbitration, or to agree to any other process that would
preclude the right to have a jury decide any issue in
controversy concerning my person or my property; this
does not, however, preclude non-binding alternative
dispute resolutions processes such as mediation.




Ethical Issues in Wrongful Death Cases

Perfect Family
Absentee Family

Fighting Family




NOTES



Wrap Up &
Question/Answer Session

NOTES







Program Evaluation

Elder Law, September 2011

Please rate the following on a scale of one to five. Five being Excellent, and one being Poor.

1. Overall the program was: 54 3 2 1

2. Program Evaluation:

Vetri — What is Elder Law? 54 3 21
Vetri — Can | represent a client with diminished capacity? 54 3 2 1
Vetri — How to plan for incapacity... 5 4 3 2 1
Woodward — When is guardianship necessary... 54 3 2 1
Eiesland — Elder Abuse... 54 3 21
Q&A Session 54 3 21

3. Program Materials: 54 3 2 1
Comments:

4. Facility: 54 3 21
Comments:

5. Any other comments about programming, scheduling, etc?



